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Health professional mobility

Health professional mobility in Europe has become a fast-moving target for policy-makers
as it increasingly affects the performance of health systems. It is evolving rapidly in direction
and magnitude as a consequence of fundamental change caused by EU enlargement and
the financial and economic crisis.
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The PROMeTHEUS project, funded under the EU’s seventh Framework Programme for research,
aimed at identifying and filling the gaps in knowledge about the numbers, trends, impacts
and policy responses to this dynamic situation.

Afirst country case study volume specifically looked at the scale and characteristics of health
professional mobility, the motivations of a mobile workforce, the impacts on health system
performance and the policy responses. It analysed the situation in Austria, Belgium, Estonia,
Finland, France, Germany, Hungary, Italy, Lithuania, Poland, Romania, Serbia, Slovakia, Slovenia,
Spain, Turkey and the United Kingdom.

The second volume goes well beyond situation analysis as it presents practical tools such
as a yardstick for registry methodology, a typology of mobile individuals, qualitative tools for
studying the motivation of the workforce and a set of concrete policy responses at EU, national
and organizational levels, including bilateral agreements, codes and workplace responses.
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State where the individual has sought employment is not obliged to automatically
recognize the qualifications and could impose, as appropriate, compensating
measures such as an aptitude test or an adaptation period.”

Overall, the Directive has been deemed as functioning by the members of the
network of the competent authorities and because, without the automatic proce-
dure, authorities would not be able to cope with the requests for recognition on
an individual basis. Some worries regarding mutual recognition were addressed
in the 2014 revision of the Directive. For example the right to check adequacy
of language to ensure quality and safety of care was strengthened. There are,
however, some worries that could not be addressed by the Directive. Continuous
professional development is often disrupted when changing countries. Another
worry is that of mobility asymmetries. With the enlargements since 2004, the
EU has become more diverse in terms of salary levels, career opportunities and
working conditions. This has provided strong pull factors drawing health pro-
fessionals from less afluent EU Member States to move to wealthier countries.

A precondition for a well-functioning labour market for health professionals is to
have the right numbers and the right skills. But this is being jeopardized because as
the EU population ages and shrinks, so does the health workforce. The European
Commission has, therefore, tried to forecast future workforce supply and demand
and has projected a shortage of two million health and social workers by 2020.%¢
The supply of nurses is a particular concern. In addition to numbers, the skills
and skill-mix of the workforce give rise to growing concerns. As Europe’s popula-
tion is ageing, chronic disease and multiple comorbidities have been increasing,
requiring new technologies and increasingly coordinated and integrated forms of
health service provision. More health promotion, prevention, rehabilitative and
social services need to be developed. This implies that different cadres of health
professionals will need to collaborate and communicate more effectively with each
other and with the patients and their social environment. To facilitate this devel-
opment, new skills and new skill-mixes are needed in the workforce. To address
these challenges, the European Commission has launched a host of initiatives.

The European Commission has developed a comprehensive Action Plan for the
EU Health Workforce.”” This Action Plan has accompanied the EU sector-wide
strategy for job-rich recovery and is, therefore, a centrepiece of actions confronting

55 Peeters M, McKee M, Merkur S. EU law and health professionals. In: Mossialos E et al., eds. Health systems
governance in Europe: the role of European Union law and policy. Cambridge, UK, Cambridge University
Press, 2010:589—-634.

56 Testori Coggi P. Foreword. In: Wismar M et al., eds. Health professional mobility and health systems evidence
from 17 European countries. Copenhagen, WHO Regional Office for Europe for the European Observatory
on Health Systems and Policies, 2011:ix.

57 European Commission. Staff Working Document SWD(2012) 93 final: an action plan for the EU health
workforce. Luxembourg, Publications Office of the European Union (http://ec.europa.eu/dgs/health_
consumer/docs/swd_ap_eu_healthcare_workforce_en.pdf, accessed 18 July 2014).
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the recession and the financial and economic crisis. The Action Plan focuses on
four topics including improving health workforce planning and forecasting,
better anticipation of skills needs, stimulating exchange on recruitment and
retention, and supporting ethical recruitment. To implement the Action Plan, the
Commission commissioned a host of projects. This includes first and foremost the
Joint Action on Health Workforce Planning and Forecasting. This is intended to
create a European platform to share good practice and to develop methodologies
on forecasting health workforce and skills needs.”® The European Commission has
also funded a project creating a pilot network of nurse educators and regulators.
The project focuses on health care assistants defined as “persons working within
healthcare with a qualification below the standard of registered nurses”. The pur-
pose of the project is to exchange best practices to improve the qualifications of
health care assistants, with a particular emphasis on cross-border mobility. Other
activities include an EU skills council in the area of nursing, and a care pilot EU
sector skills alliance in the health care sector will seek to investigate the feasibility
for developing new sector-specific curricula and innovative forms of vocational
teaching and training. The implementation of the Action Plan and general
workforce issues uses Member States” resources and a multitude of Commission
instruments coming from a range of programmes under different DGs.”

4.5 Capital: structural funds and the Cohesion Fund

Right from the start, the EU had the objective of reducing the inequalities in
development between different regions in the EU. As new countries have joined
the EU over the decades, the disparities between the richest and poorest regions
have also grown; alongside this, the resources allocated by the EU into coun-
tering those disparities have also grown. This should be kept in perspective; as
outlined in section 2.4 on the EU budget, the investment through these funds
still represents only around one-third of one per cent of the total wealth of the
EU. Nevertheless, this is still tens of billions of euros a year, is new money not
tied up in existing commitments and can make a real difference when focused
on particular topics and areas in the poorer countries of the EU.

Indeed, although health has not been a priority for investment within the funds
during the recently expired 2007-2013 programming period, a review carried
out for the European Commission estimated that 1.5% of structural fund
expenditure nonetheless had been invested in health. That may not sound like

58 European Commission. Health workforce: improving workforce planning and forecasting. Brussels, European
Commission, 2012 (http://ec.europa.eu/health/workforce/policy/planning/index_en.htm, accessed 14
July 2014) and Joint Action on Health Workforce Planning & Forecasting [web site] (http://euhwforce.
weebly.com/, accessed 14 July 2014).

59 Earlier DGs provided research funding for several health workforce-related projects, including
PROMeTHEUS (health professional mobility in the EU), RN4Cast (registered nurse forecasting) and
MoHProf (mobility of health professionals).
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a lot — but because of the size of the structural funds overall, it means that the
actual amounts invested from the structural funds compared well with the other
major health-specific funds for health research and were much larger than those
from the specific programme for health (Fig. 4.1).9

There are three main “structural funds”.

The European Regional Development Fund. This fund finances direct aid
to companies to create sustainable jobs, infrastructure development, finan-
cial instruments (e.g. local development funds) and technical assistance.

The European Social Fund. This is the “human resources” fund, focusing
on worker adaptation (e.g. retraining of workers from declining industries),
employment and social integration.

The Cobesion Fund. This fund is particularly focused on the poorer
Member States — in particular the 10 eastern European countries (Bulgaria,
the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania,
Slovakia and Slovenia). Examples of funding include trans-European
transport networks and environment-related projects in particular.

Fig. 4.1 EU funding for health, 2007-2013

Funding (€ million)

Research Structural funds Health programme

Sources: European Commission figures (for research and health programme) and estimate for structural funds;
Watson ]. Health and structural funds in 2007-2013: country and regional assessment. Brussels, DG Health
and Consumer Protection, 2009 (http://ec.europa.eu/health/health_structural_funds/docs/watson_report.
pdf, accessed 14 July 2014).

60 Watson J. Health and structural funds in 2007-2013: country and regional assessment. Brussels, DG Health
and Consumer Protection, 2009 (http://ec.europa.eu/health/health_structural_funds/docs/watson_report.
pdf, accessed 14 July 2014).
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There are also other smaller instruments addressing specific priorities at European
level (i.e. technical assistance to the “new” Member States in preparing projects,
access to finance for small to medium-sized enterprises, urban investment and
microfinance). The EU Solidarity Fund is a separate emergency assistance fund
in the event of major natural disasters.

Historically, the use of the structural funds has reflected a fairly conservative
model of economic growth, focusing on major infrastructure projects and not
prioritizing “softer” sectors such as health. However, in recent years there has
been somewhat greater recognition of the potential economic contribution of
investing in health and health care.®' Indeed, during the last programming period
(2007-2013),%% 13 national plans contained specific investment in health, includ-
ing on infrastructure, e-health, improving aspects of care, providing medical
equipment, health promotion, and education and training for health profession-
als themselves. Geographically, this investment is focused on eastern European
countries. Specific investment to improve and modernize health infrastructure
has been included in the programmes for Bulgaria, the Czech Republic, Greece,
Hungary, Latvia, Lithuania, Poland, Romania and Slovakia. Modernization of
information systems and increased use of e-health has also been a priority in
the new Member States, and (to a lesser extent) human resources investment.
However, there has also been investment from the structural funds in the health
systems of western Europe, including in France, Germany, Greece, Italy, Portugal
and Spain. Health systems can also benefit from investment by the structural
funds in other sectors, such as in knowledge hubs, innovation clusters or in more
general improvement in community facilities.

One striking example is Hungary, which made the most use of the structural
funds for health during the 2007-2013 period of any Member State.® Over this
period, the Hungarian authorities decided to allocate €1.8 billion of the structural
funding to health care infrastructure projects.* This covered a wide range of
projects, in particular the inpatient care sector (accounting for over three-quarters
of funding). In fact, the structural funds have become the principal source of
capital investment for the Hungarian health system. The detailed priorities of
expenditure have changed somewhat under different governments during the
programme period. Regional operational programmes have supported specific
adaptations in different parts of the country, in particular strengthening primary

61 Suhrcke M etal. The contribution of health to the economy in the European Union. Luxembourg, Publications
Office of the European Union, 2005.

62 Watson J. Health and structural funds in 2007-2013: country and regional assessment. Brussels, DG Health
and Consumer Protection, 2009 (http://ec.europa.eu/health/health_structural_funds/docs/watson_report.
pdf, accessed 14 July 2014).

63 Dowdeswell B. EUREGIO III Case study: Hungary structural fund programme development and management
2007/13. Brussels, EUREGIO III, 2011 (EUREGIO III Case study - Hungary.pdf, accessed 14 July
2014).

64 Gadl P et al. Hungary: Health system review. Health Systems in Transition, 2011, 13(5):1-266.
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care through developing local health centres as well as establishing independent
outpatient centres.

The structural and cohesion funds still do not have health as a specific objective,
however. The Commission has proposed 11 thematic objectives for the new
programming period.® Although health is not one of these 11 top-level objec-
tives, health-related actions are identified in several of those thematic objectives

(Table 4.3).

Table 4.3 Health-related actions in the proposed thematic objectives

. Which thematic Which
Health-related actions -
objective? fund?
Development of small to medium-sized enterprises reflecting new societal "
) . ) ) 3. Competitiveness of small
demands or products and services linked to the ageing population, care ) R ) ERDF
and medium-sized enterprises
and health
Access to employment, including long-term employment opportunities created 8. Promoting employment and ESF
by structural shifts in the labour market, such as the care and health sectors  supporting labour mobility
New business creation in sectors including care and health, including self- 8. Promoting employment and ESF ERDF
employment and entrepreneurship for young people supporting labour mobility ’
9. Promoting social inclusion
Integrated employability measures including access to health services. ESF
g ploy y g and combating poverty
Modernization to improve the cost—effectiveness and adequacy of health 9. Promoting social inclusion ESF
care and social services and combating poverty
Integration of marginalized communities such as the Roma, including access 9. Promoting social inclusion ESF
to health care (e.g. prevention, health education, patient safety) and combating poverty
Specific actions targeting people with disabilities and chronic disease with
a view to increasing their labour market participation, enhancing their social 9. Promoting social inclusion ESF
inclusion, and reducing inequalities in terms of education attainment and  and combating poverty
health status
Enhancing access to affordable, sustainable and high-quality health care
with a view to reducing health inequalities, supporting health prevention and
promoting e-health, including through targeted actions focused on particularly
vulnerable groups; integrated approaches for early-childhood education and 9. Promoting social inclusion ESF
care services; support for the transition from institutional care to community-  and combating poverty
based care services for children without parental care, people with disabilities,
the elderly, people with mental disorders, with a focus on integration between
health and social services
Investment in health infrastructure to improve access to health services, and
to contribute to the modernization, structural transformation and sustainability 9. Promoting social inclusion ERDF
of health systems, leading to measureable improvements in health outcomes,  and combating poverty
including e-health measures
. - - - 11. Institutional capacity
Capacity-building for stakeholders delivering health policies, and sectoral o . i
pacity g g p building and efficient public ESF

and territorial pacts to mobilize for reform at national, regional and local level

administration

Notes: ESF: European Social Fund; ERDF: European Regional Development Fund.

65 European Commission. Staff Working Document SWD(2012)61: elements for a common strategic framework

2014 r0 2020. Luxembourg, Publications Office of the European Union, 2012.
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This is both good news and bad news. The good news is that it is entirely pos-
sible to justify health-related expenditure under the structural funds, and a
wide range of health expenditure at that. The bad news is that this expenditure
has to be justified in terms of wider objectives than health alone — something
that historically the health sector has not always been effective at doing. The
Commission has engaged an external contractor® to provide support to Member
States in order to make good use of the structural funds for health investments,
building on a series of projects designed to support this kind of investment. The
European Commission’s recent Staff Working Paper on investing in health also
makes some specific recommendations for how the structural funds should be
used by Member States to invest in health.®” The paper recommends that the
funds be used by Member States by:

* investing in health infrastructure that fosters a transformational change
in the health system, in particular reinforcing the shift from a hospital-
centred model to community-based care and integrated services;

* improving access to affordable, sustainable and high-quality health
care, in particular with a view to reducing health inequalities between
regions and giving disadvantaged groups and marginalised communi-
ties better access to health care;

* supporting the adaptation, up-skilling and life-long learning of the
health workforce;

* fostering active, healthy ageing to promote employability and employ-
ment and enable people to stay active for longer.

The Member States, through the Council of Ministers, have also called for greater
use of the structural funds as a source of investment in health systems. Following
a collective “reflection process” (led by Hungary, reflecting their clear interest
in the topic), they have developed a “toolbox” of techniques for how health
ministries across Europe can maximize investment in health from the structural
funds.®® This emphasizes the importance of including health in the strategic
planning for the new 2014-2020 period, by identifying key challenges, setting
key health-related objectives that fit with overall strategic priorities, identifying
interventions and identifying corresponding funding sources. Key lessons learnt
about how to improve on the past are also suggested — getting in early, while wider

66 See European Commission. Service contract 431822-2013: call for tenders No EAHC/2013/Health/13
concerning the provision of support to the effective use of European Structural and Investment (ESI) funds for health
investments. Brussels, European Commission, 2013 (http://ted.curopa.eu/udl?uri=TED:NOTICE:431822-
2013: TEXT:EN:HTML, accessed 14 July 2014).

67 European Commission. Staff Working Document SWD(2013)43: investing in health. Brussels, European
Commission, 2013.

68 General Secretariat of the Council. Reflection process: towards modern, responsive and sustainable health
systems (12981/13 ADD 2). Luxembourg, Publications Office of the European Union, 2013.
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strategies are still being set; providing evidence and data to support the proposal;
and taking a broad participative approach (building a wide consensus, noting
that the programming period lasts longer than individual political mandates).

Overall strategic planning for expenditure under the current 20142020 period
was underway at national and European level at the time of writing. It remains
to be seen how much the Member States and the Commission will choose to
make health a priority within those plans. Given the overall pressure on public
budgets, and the emergence of the structural funds as the predominant source
of capital investment in an increasing number of Member States, their choice
will be critical in shaping the developing of European health systems and their
response to issues such as demographic ageing.

4.5.1 The European Investment Bank

The European Investment Bank (EIB) is also an EU institution, created with
the aim of supporting the balanced development of the EU (it also provides
financing beyond the EU, for example in support of countries applying to the
EU). Its shareholders are the Member States themselves; with their backing,
it can borrow money at low interest rates and thus provide long-term loans at
low rates for capital investment projects. Funds from the EIB can be a different
European source of financing for health infrastructure; alternatively, an EIB loan
can be combined with structural funds, for example by helping to provide the
co-financing necessary for structural funds projects.

As with the structural and cohesion funds, health has been only a secondary
aim for the EIB, but even so, the EIB has provided over €10 billion in loans,
primarily for hospital infrastructure, since starting to finance health projects in
1997.% Given the importance of restructuring existing health care infrastructure
in Europe to adapt to population ageing, integrated care and chronic conditions,
this source of financing is likely to prove crucial in the coming years.

4.6 Competition, state aids and services of general interest

The EU has long had strong competition (anti-trust) law, with a powerful execu-
tive role for the Commission. Seen as a complement to internal market regulation
establishing free movement and fostering free competition across borders, competi-
tion law is justified by the goal of ensuring fair competition between enterprises.
It is aimed at economic agents (undertakings), prohibiting them from behaving
in a way that is likely to distort market competition. However, governments can

69 European Investment Bank. Evaluation of EIB financing of health projects. Luxembourg, European
Investment Bank, 2007 (http://eib.curopa.eu/infocentre/publications/all/evaluation-of-eib-financing-
of-health-projects.htm, accessed 14 July 2014).


http://eib.europa.eu/infocentre/publications/all/evaluation-of-eib-financing-of-health-projects.htm
http://eib.europa.eu/infocentre/publications/all/evaluation-of-eib-financing-of-health-projects.htm

How other European action affects health 101

also distort competition by granting exclusive rights to certain operators or by
providing them with state aids. This is likely to be very relevant for the health
sector, with a predominance of public funding and the presence of a variety of
actors with variable degrees of scale, autonomy and business orientation.”

Whilst the rules on competition are specified directly in the TFEU,” the ques-
tion as to whether and how competition rules apply to health systems remains a
source of uncertainty.”” First, it depends upon the qualification of health services
as “economic” and of the actors operating within health system as “undertakings”.
Given the absence of clear definitions of these concepts, this needed to be clarified
by the CJEU, similarly to that which happened for the free movement of health
services.”> From this jurisprudence, it appears that it is not the legal status but
rather the nature of the activity that is determinant.”* Even non-profit-making
institutions are considered undertakings if they are engaged in activities of an
economic nature.”> However, institutions entrusted with the administration of
mandatory schemes of social security, which are based on solidarity and serve
an exclusively social function, were excluded from the application of EU com-
petition law as the activities they performed were considered non-economic.”®

Even if competition rules in principle apply, which seems to be likely for the
actual provision of health care, the specificity and non-commercial motivations
of many activities could justify exemptions or derogations. The legal concept
that is used here to shield public, state and welfare services from competition
and state aids law is “services of general (economic) interest” (SGEI). The TFEU
explicitly refers to this concept for allowing the setting aside of rules if they would
obstruct the performance of SGEIs entrusted to an undertaking.””

Later, as public service sectors increasingly became liberalized, the concept was
used to define the scope of regulation to protect and preserve the general good
principles of universality, continuity, affordability and quality within these new
markets. This required a different approach. With the inclusion of a specific
article on services of general interest in the Amsterdam Treaty in 1997, the focus
shifted away from a mere derogation towards a positive duty for Member States

70 Hancher L, Sauter W. EU competition and internal market law in the health care sector. Oxford, Oxford
University Press, 2012.

71 TFEU, Chapter 1 of Title VII, Articles 101-109.

72 Mossialos E, Lear J. Balancing economic freedom against social policy principles: EC competition law
and national health systems, Health Policy, 2012, 106:127-137.

73 See also Gekiere W, Baeten R, Palm W. Free movement of services in the EU and health care. In: Mossialos
E etal., eds. Health systems governance in Europe: the role of EU law and policy. Cambridge, UK, Cambridge
University Press, 2010:461-508.

74 Prosser T. EU competition law and public services In: Mossialos E et al., eds. Health systems governance
in Europe: the role of EU law and policy. Cambridge, UK, Cambridge University Press, 2010:315-336.

75 European Court of Justice. Cases C-41/90, Hifner and Elser, C-475199 Ambulanz Glickner, C-67/96
Albany, C-180/98-C-184/98 Paviov.

76 European Court of Justice. Cases C-159/91 and C-160/91 Poucet-Pistre; Garcia, Cisal, FENIN, AOK.

77 TFEU, Article 106(2).
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and the EU to promote SGEIs.”® While a derogation needs to be interpreted
strictly and with due respect to proportionality, the new legal base of Article 14
of the TFEU allows for a more proactive and systematic approach, with the EU
adopting regulations to further define operational principles and conditions for
SGEIs to ensure achieving their mission. Although in a Protocol attached to the
TFEU, the concept and role of SGEIs, as well as their underpinning principles
and values, are further elaborated, a broader and consistent regulatory framework
is still lacking, probably partly because of the diversity of legal traditions that

use variations on the concept.”

Instead the European Commission has been developing — also based on CJEU
jurisprudence — a set of criteria to define SGEIs and the scope for derogation
to be granted. In 2004, in its White Paper on Services of General Interest,* the
Commission announced a specific Communication on Social and Health Services
of General Interest, to identify and recognize these and to clarify the framework
in which they operate and can be modernized. However, after health services were
excluded from the Services Directive,® they were also excluded from the scope
of this Communication in 2006,* the claim being that they would be covered
in the upcoming Directive on Patient Rights’ in Cross-Border Healthcare. While
this Directive did address the reimbursement of cross-border health services, it
did not cover the wider application of internal market rules on the health sector.

One particular area that has attracted a lot of attention in the health sector was
“state aid”. State aid refers to assistance from public bodies to private undertakings,
for example subsidies. On the one hand, these can distort competition, which
means that much EU law is hostile to them. On the other hand, subsidies to
private or non-profit-making undertakings are often an ordinary part of health
systems. The potential clash between state aid law and health system practice
has caused some concern and led the EU to develop an elaborated framework
to monitor and sanction financial discrimination of economic operators. As
state aid is an exclusive EU competency, the Commission’s decisions here are
crucial. Since 2005, the European Commission has further specified the rules
for state funding of SGEIs with the so-called Altmark package (referring to the

78 Szyszcak E. Competition law and services of general economic interest. In: ERA Conference on European
integration and national social protection systems: towards a new form of internal market, Brussels, 31 May
to 1 June, 2007.

79  Schweitzer H. Services of general economic interest: European law’s impact on the role of markets and of
member states. In: Cremona M, ed. Market integration and public services in the European Union. Oxford,
Oxford University Press, 2011:11-62.

80 Commission to the European Parliament, the Council, the European Economic and Social Committee
and the Committee of the Regions. White paper on services of general interest (COM/2004/0374 final).
Luxembourg, Publications Office of the European Union, 2004.

81 European Parliament and Council. Directive 2006/123 on services in the internal market. Luxembourg,
Publications Office of the European Union, 2006.

82 European Commission. Implementing the Lisbon programme: social services of general interest in the European

Union (COM(2006) 177final). Luxembourg, Publications Office of the European Union, 2006.
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European Court of Justice case concerning Altmark, a German bus company
awarded state aid*®), which is also known as the Monti—Kroes package® and
updated in 2012 by the Almunia package. Essentially, if public funding merely
compensates for the fulfilment of public service obligations, it is not regarded
as state aid. Following the CJEU rulings,® this is subject to strict criteria: there
needs to be an explicit mandate as well as objective and transparent parameters
for calculating the compensation, which cannot exceed actual costs.* Even if not
all of these Altmark criteria are fulfilled, state aids can still be declared compatible
(in advance) without the need for prior notification to the Commission. This
applies to a range of mostly social services of a local nature, including hospitals
and other care organizations.*” In addition a special de minimis rule applies,
allowing local authorities to provide for smaller amounts of public support that
does not affect intercountry trade.® In this way it might seem as if the effect of
competition and state aid rules on the health sector is only limited, although
some would argue that the legal uncertainty would force them to adopt hiding
and distraction strategies and other unusual organizational relationships that
might not be efficient, transparent, solidaristic or flexible.*’

4.6.1 Public-Private Partnerships (PPPs)

The EU position with regard to PPPs, especially private finance initiative
arrangements in which a private vendor supplies infrastructure or services on
long contracts, emerges from the interaction of two legal facts. One is that the
EU has very powerful legal instruments to enforce fair public procurement pro-
cedures. The other is that it has comparatively limited powers or responsibilities
for commissioning services. The result is that there are two faces of EU PPP
policy: the smaller issue of using PPPs in EU-financed projects and the larger
issue of determining whether EU legal frameworks are helpful for those who
would use PPPs.

83 European Court of Justice. Case C-280/00 Altmark.

84 European Commission. Commission Decision of 28 November 2005 on the application of Article 86(2) of the
EC treaty to state aid in the form of public service compensation granted o certain undertakings entrusted with
the operation of services of general economic interest (2005/842/EC). Brussels, European Commission, 2005.

85 European Court of Justice. Cases C-280/00 Altmark, C-53/00 Ferring.

86 European Commission. Communication on the application of the European Union state aid rules to

compensation granted for the provision of services of general economic interest. Official Journal, 2012,
C8 p. 4.

87 European Commission. Decision of 20 December on the application of Article 106(2) of the Treaty on
the Functioning of the European Union to state aid in the form of public service compensation granted
to certain undertakings entrusted with the operation of services of general economic interest. Official
Journal, 2012, L7 p. 3.

88 European Commission. Regulation (EC) No 1407/2013 of 18 December 2013 on the application of
Articles 107 and 108 of the Treaty on the Functioning of the European Union to de minimis aid. Official
Journal, L 352:1-8; see also Block exemption regulations. Brussels, European Commission, 2014 (http://
ec.europa.eu/competition/state_aid/legislation/block.html, accessed 28 July 2014).

89 Hervey TK. If only it were so simple: public health services and EU law. In: Cremona M, ed. Market
integration and public services in the European Union. Oxford, Oxford University Press, 2011:179-250.
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The first issue, of the use of PPPs in EU-financed projects (principally mean-
ing projects financed by the structural and cohesion funds and research pro-
jects), was discussed in a wide-ranging 2009 Commission Memorandum.” The
Memorandum simultaneously noted the potential usefulness of PPPs (in light of
what it saw as vast future obligations for infrastructure investment) and committed
the Commission to their use, but stressed the difficulty of untangling the potential
legal issues involved. Most of the examples of PPPs that the Communication
discussed were actually in the co-financing of research programmes with private
firms. It noted that

the Commission is aware of difficulties in combining different sets of EU
and national rules, practices and timetables. The Commission therefore
intends to review the rules and practices to ensure that PPPs are not put
at a disadvantage and issue the necessary guidance to assist the public
authorities in the preparation of projects.

This puts the focus on the bigger issue with PPPs: not whether the EU is using
them in its programmes for financing action but rather whether the EU is fail-
ing to strike the right balance between its goal of free and equal access to public
markets and the practicalities of bidding on PPPs. Use of PPPs was the subject
of a Commission Green Paper in 2004,”' followed by a consultation and a
2005 Communication.”? In the Communication, the Commission concluded
that further legislation would probably introduce new complexity and that
the implementation of public procurement law need not present difficulties to
public or private sector participants. In particular, the procedure of “competitive
dialogue” offered the possibility of letting potential commissioners and providers
have in-depth discussions without violating public procurement law — a potential
problem given that standard public procurement law dissuades close interaction
between potential vendors and potential buyers. Another particular issue is that
of “concessions”, where the private sector provides services together with public
authorities (e.g. toll roads); the European Parliament has recently adopted new

rules on concessions, as well as updated rules on public procurement.”

90 European Commission. MEMO/09/509: Commission communication on public private partnerships — frequently
asked questions. Brussels, European Commission, 2009 (http://europa.eu/rapid/pressReleasesAction.do?r
eference=sMEMO/09/509& format=HTML&aged=0&language=EN&guilanguage=en, accessed 14 July
2014).

91 European Parliament, the Council, the European Economic and Social Committee and the Committee
of the Regions. Green paper on public—private partnerships and community law on public contracts and
concessions (COM(2004) 327). Luxembourg, Publications Office of the European Union, 2004.

92 European Parliament, the Council, the European Economic and Social Committee and the Committee
of the Regions. Communication on public—private partnerships and community law on public procurement
and concessions (COM(2005) 569). Luxembourg, Publications Office of the European Union, 2005.

93 See European Parliament. Press release: new EU-procurement rules to ensure better quality and value for
money. Brussels, European Parliament, 2014 (http://www.europarl.europa.eu/news/en/news-room/
content/20140110IPR32386/html/New-EU-procurement-rules-to-ensure-better-quality-and-value-for-
money, accessed 14 July 2014).
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While this may be true in principle, in practice making use of PPPs is risky and
requires considerable expertise.” This is one of the key issues highlighted by national
representatives themselves in the “toolbox” on the use of the structural funds for
health (see section 4.5).” It remains to be seen whether Member States (separately
or working together) can build up greater expertise in using PPPs for health invest-
ing in the light of increasing pressure on public budgets. There is also the question
of how far liabilities built up through PPP projects do or should count as public
debt; in the United Kingdom, for example, which has made extensive use of PPPs
in sectors including health over recent decades, these additional liabilities have
been estimated at £33 billion, and concern has been expressed that financing is
being sought through the PPP route even where this does not represent best value
for money in order to keep the resulting liabilities from counting as public debt.”®

4.7 Research

Research has long been a major EU priority, with clear potential added-value
from collaboration between scientists across Europe, with the largest part of
the EU budget after the Common Agricultural Policy and the structural funds.
Health was a major priority within that, with a specific budget of €6.1 billion
over the 2007-2013 period, and the EU has funded thousands of health-related
research projects.” Despite the collective challenges facing the EU in terms of
public health and health systems, described above, and the specificity of European
countries in their collective commitment to tackling these challenges on the basis
of a shared set of values, this health-related research has tended to avoid these
topics, primarily funding biomedical research of more general application.”®

This may change in the coming decades. The EU’s updated research programme for
the coming years, Horizon 2020,” has a broader focus on “health, demographic
change and well-being”, although this broader focus has yet to be reflected, with

94 Lieberherr E, Maarse H, Jeurissen P. The governance of public—private partnerships. In: Greer SL, Wismar
M, Figueras J, eds. Health systems governance. Brussels, European Observatory on Health Systems and
Policies/McGraw Hill, 2014: in press; see also Expert Panel on Effective Ways of Investing in Health.
Health and economic analysis for an evaluation of the public—private partnerships in health care delivery across
Europe. Brussels, DG Health and Consumer Protection, 2014 (http://ec.europa.eu/health/expert_panel/
experts/working_groups/index_en.htm, accessed 14 July 2014).

95  General Secretariat of the Council. Reflection process: towards modern, responsive and sustainable health systems
(12981/13 ADD 2). Luxembourg, Publications Office of the European Union, 2013, see section 5.

96 House of Commons Treasury Committee. Private finance initiative: government, OBR and NAO responses
to the seventeenth report from the committee (HC 1725). London, The Stationery Office, 2012.

97 Charlesworth K et al. Health research in the European Union: over-controlled but under-measured?
European Journal of Public Health, 2011, 21(4):404-406.

98 Walshe K et al. Health systems and policy research in Europe: horizon 2020. Lancet, 2013, 382(9893):668—
669.

99 European Parliament and Council. Regulation (EU) No 1291/2013 establishing Horizon 2020 — the
framework programme for research and innovation (2014-2020) — and repealing Decision No 1982/2006/
EC. Official Journal, 2013, L 347, p. 104.
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Policies and incentives for promoting innovation in antibiotic research

Elias Mossialos, Chantal M. Morel, Suzanne
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and David Brogan
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High levels of pathogen resistance are rendering
current antibiotics obsolete. Coupled with
insufficient investment in discovering new
= treatments, multidrug-resistant infections are an
increasingly urgent public health concern.

To curb the growth of antibiotic resistance and prevent major morbidity and mortality from
multidrug-resistant bacterial infections, the overuse of antibiotics must be addressed and
research and development for antibiotics with novel mechanisms of action actively promoted.
This requires appropriately designed incentives for health and regulatory systems, in addition
to economic incentives to attract academic interest and industry investment.

This book, commissioned by the Swedish Government from the European Observatory on
Health Systems and Policies, analyses many proposed policies and incentive mechanisms
and sheds light on the key issues that will help policy-makers to reach informed, concrete
decisions on how to avert this potential public health crisis.

the first round of calls for projects still taking a resolutely biomedical approach.
The increased EU focus on broader health system issues, for example the recom-
mendations being made by the EU to Member States about health system reform
through the processes of the European Semester, are likely to increase pressure to
shift the focus of the EU’s funding to more relevant research in the years to come.

Of course, the EU’s funding for research is only a small part of total public fund-
ing for research in the EU, with the bulk of funding by national governments.
Yet these national strategies are not coordinated, and many EU countries lack
strategies for health research entirely.'® So part of the EU’s role has become not
only to fund research but also to help to coordinate European funding of research
more generally to maximize effectiveness and avoid duplication. This has been
the case through examples of “joint programming initiatives”, including on the

100 Grimaud O, McCarthy M, Conceigio C. Strategies for public health research in European Union
countries. European Journal of Public Health, 2013, 23(suppl 2):35-38.


http://www.euro.who.int/en/about-us/partners/observatory/studies/policies-and-incentives-for-promoting-innovation-in-antibiotic-research
http://www.euro.who.int/en/about-us/partners/observatory/studies/policies-and-incentives-for-promoting-innovation-in-antibiotic-research
http://www.euro.who.int/en/about-us/partners/observatory/studies/policies-and-incentives-for-promoting-innovation-in-antibiotic-research

How other European action affects health 107

specific health topics of Alzheimer’s disease and other neurodegenerative diseases,
healthy diet and physical activity, antimicrobial resistance and the implications of
demographic change.'"! There is, as yet, no more general strategy for coordination
of research across Europe in relation to the challenges faced by health systems;
again, this may emerge in the coming years with the increasing policy focus on
these questions.'”

4.8 Social policy

The pioneering work of the Commission on Social Determinants of Health led
by Professor Sir Michael Marmot underlined the importance of social factors for
health.'® This, however, is the area where the “constitutional asymmetry” of the
EU in regard to health is clearest. While the EU has taken significant action on
some of the social determinants that the Commission identified (in particular
working conditions, as discussed in section 3.2.5, and more general protection of
employment conditions), questions of income, tax, social protection and the extent
of solidarity within societies are some of the core areas reserved by Member States
for national action rather than being EU responsibilities. So even if the powers of
the EU to create an internal market have knock-on consequences (shifting employ-
ment in a particular profession from one country to another, for example), the
social protection systems to ensure support such as unemployment protection and
retraining, for example, are a national responsibility (albeit with potential support
from sources such as the European Social Fund, but this is, of course, relatively
marginal in comparison with the cost of social protection systems overall).

This is not to say that the EU has done nothing. The EU has focused attention on

issues such as access for all to education, social protection and health care; creat-

104

ing jobs and equal opportunities; and promoting social inclusion;'* it has also

specifically highlighted issues of health inequalities.'® A Charter of Fundamental
Rights of the European Union has also been adopted,'*® which includes quite a
range of social provisions. The problem is that the principal tools to meet these
objectives and rights, both legislative and overwhelmingly financial, are at national
level, not European.

101 European Commission. Joint programming initiatives. Brussels, European Commission, 2013 (htep://
ec.europa.eu/research/era/joint-programming-initiatives_en.html, accessed 4 July 2014).

102 Walshe K etal. Health systems and policy research in Europe: horizon 2020. Lancet, 2013, 382(9893):668—669.

103 Marmot M et al. Closing the gap in a generation: health equity through action on the social determinants
of health. Lancet, 2008, 372(9650):1661-1669.

104 European Parliament, the Council, the European Economic and Social Committee and the Committee
of the Regions. Communication on renewed social agenda: opportunities, access and solidarity in 21st century
Europe (COM(2008)412). Luxembourg, Publications Office of the European Union, 2008.

105 European Parliament, the Council, the European Economic and Social Committee and the Committee of
the Regions. Communication on solidarity in health: reducing health inequalities in the EU (COM(2009)567).
Luxembourg, Publications Office of the European Union, 2009.

106 European Commission. Charter of Fundamental Rights of the European Union. Official Journal, 2010,C 83,
p. 389.
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One key area where there are strong EU measures is that of non-discrimination.
Here the EU has strong powers to prohibit discrimination on six grounds: sex,
racial or ethnic origin, religion or belief, disability, age, or sexual orientation,'”
and it has put in place wide-ranging legislation to combat discrimination on
these grounds. The EU is also a signatory to the United Nations Convention
on the Rights of Persons with Disabilities.'”® The United Nations Convention,
intriguingly, defines people with disabilities as those “who have long-term
physical, mental, intellectual or sensory impairments which in interaction with
various barriers may hinder their full and effective participation in society on
an equal basis with others”.'”” People with chronic conditions could clearly be
considered to fall within this definition (e.g. people needing dialysis, the provi-
sion of which prevents them from being able to keep a full-time job). However,
patient groups have been reluctant to claim the label of disability, despite the
strong EU legal protections that it brings — ill health as such is not a protected
ground of discrimination.

4.9 Well-being

The treaties state the overall aim of the EU as being “to promote peace, its values
and the well-being of its peoples” (emphasis added).''® Although not directly a
reference to health, this of course echoes the definition of health by the WHO:
“Health is a state of complete physical, mental and social well-being and not
merely the absence of disease or infirmity”,'"" and the objectives for improving

well-being set by the WHO’s European “Health 2020” strategy.'"?

The treaty aim does not have any specific powers attached to it — rather, all the
powers in the treaties are intended to help to achieve this overall aim. There has
been some specific work related to this, however, centred on the idea of devel-
oping broader measures of progress of European countries than the traditional
summary of GDP'? within which health is one of the main dimensions. It
seems too early to assess what influence this broader measurement perspective
will have on policy-making.

107 TFEU, Articles 10 and 19.

108 European Commission. European disability strategy 2010—-2020: a rencwed commitment to a barrier-free
Europe (COM(2010)636). Brussels, European Commission, 2010.

109 United Nations. Convention on the rights of persons with disabilities. New York, United Nations, 2006.

110 Treaty on European Union, Article 3.

111 Preamble to the Constitution of the WHO as adopted by the International Health Conference, New
York, 19-22 June, 1946; signed on 22 July 1946 by the representatives of 61 States (Official Records of
the World Health Organization, no. 2, p. 100) and entered into force on 7 April 1948.

112 WHO Regional Office for Europe. The European health report 2012: charting the way to well-being and
Health 2020: a European policy framework and strategy for the 21st century. Copenhagen, WHO Regional
Office for Europe, 2013.

113 European Commission. Communication: GDP and beyond — measuring progress in a changing world

(COM(2009)433). Brussels, European Commission, 2009.



Chapter 5

Fiscal governance and what it
means for health systems

The third and newest face of the EU is its fiscal governance.! There is a recurring
pattern in health policy: for years after an EU policy has developed that will
affect health systems, policy-makers, advocates and analysts ignore it and refuse
to engage in discussions of how it will affect health. Eventually the health sector
engages, be it with the internal market law in the aftermath of Kohll, Decker
and Wazts,> with competition and state aid law in the aftermath of Altmark,’
or with labour law in the aftermath of implementation of the Working Time
Directive. This pattern of delayed engagement has costs; it means that people
who care about health systems generally enter the EU debate on the defensive
rather than with a strong argument about how the involvement of the EU could
do some good.

It is no surprise, therefore, that the increasing importance of fiscal governance
in the EU is not well appreciated in the health policy world. But right now,
the architecture, credibility and health system effects of the EU’s new fiscal
governance architecture are being determined. There is a good chance that what
emerges will affect health and health systems at the core: in their budgets, their
entitlements and their organization. The EU has suddenly built what might be
an effective machine for controlling budgets. Just as health ministers need to
justify themselves to finance ministers, they must now justify themselves in the
EU’s fiscal governance system.

EU fiscal governance has been in the background of European politics since the
Maastricht Treaty (if not before), and the Maastricht criteria for accession to the
Eurozone drove many domestic reforms and fiscal policy changes that affected
health systems in the 1990s. Two of the Maastricht criteria for Eurozone acces-
sion — that Member States should have a debt-to-GDP ratio below 60% and a
structural deficit below 3% — were entrenched in the Stability and Growth Pact
(SGP) in 1992. Every Member State but Finland violated the SGP at some point.
In 2005 France and Germany, both in violation, led a revision of the SGP that

1 Greer SL. The three faces of European Union health policy: policy, markets and austerity. Policy and
Society, 2014, 33(1):13-24.

2 European Court of Justice. Cases C-158/96 Kohll, C-120/95 Decker, C-372/04 Watts.

3 European Court of Justice. Case C-280/00 Altmark.
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Health systems in economic crises

The global financial crisis of 2008 has turned into an economic crisis that, five years on, is far
from over in Europe. Financial and economic distress has already had wide-reaching social and
political consequences, but some of the most devastating consequences may be yet to come.

Health, health systems and economic crisis in Europe:
impact and policy implications

Sarah Thomson, Matthew Jowett, Taméas Evetovits, Melitta Jakab,
Martin McKee and Josep Figueras

European Observatory on Health Systems and Policies, 2013
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Health policy responses to the financial crisis in Europe

Philipa Mladovsky, Divya Srivastava, Jonathan Cylus, Marina
Karanikolos, Tamas Evetovits, Sarah Thomson and Martin McKee

European Observatory on Health Systems and Policies, 2012
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Despite the signs of slow economic recovery there is little reason to be optimistic when the
human costs of falling incomes, growing inequalities and huge increases in unemployment,
particularly among young people, are considered.

These two policy summaries provide an overview of the various impacts, the initial responses
by governments, their wider policy implications and alternative options.

weakened its enforcement provisions but strengthened the dialogue between

the Member States and Commission about desirable fiscal policies, including
levels of health expenditure.” As the global financial crisis showed, the SGP was

not wholly successful at limiting State liabilities or ensuring good statistics, and

the macroeconomic imbalances such as property price bubbles or imprudent
banking that brought down a number of Member States were wholly outwith
the SGP’s remit.

4 Schelkle W. EU fiscal governance: hard law in the shadow of soft law. Columbia_Journal of European Law,
2006, 13:705; Servaas D, Hodson D, Kuhlmann J. The broad economic policy guidelines: before and

after the re-launch of the Lisbon strategy. Journal of Common Market Studies, 2008, 46(4):827-848.
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It was not until 2011, after the global financial crisis created a European sovereign
debt crisis, that Member States were willing enough, and the EU institutions
able enough, to consider strengthening the SGP. This built on the pre-existing
apparatus of EU (especially Eurozone) fiscal governance including the once-
reformed SGP and the process creating the Broad Economic Policy Guidelines.
Ideas, such as EU scrutiny of budgets before governments present them to
legislatures, that would become law after 2010 had been circulating around the
Commission for years.

The 2011 and 2013 reforms of the SGP — known respectively as the “six-pack”
and the “two-pack” — were the EU’s response to the high and rising debt levels
seen in a number of Member States both within and outside the Eurozone.
The six-pack reforms are appropriately named. They considerably toughen the
SGP both by making corrective measures such as fines easier to apply and by
increasing the authority of the Commission to monitor the economies and
budget decisions of Member States. The two-pack reforms built on the six-pack
reforms by requiring States to provide more information to the Commission
for monitoring purposes.

The reformed SGP now has two arms, a preventive arm and a corrective arm. The
SGP’s preventive arm is established by Article 121 of the TFEU. It is designed to
“ensure that fiscal policy is conducted in a sustainable manner” by establishing a
cycle of economic and budgetary monitoring and assessment.’ States are expected
to make progress towards predefined objectives, with this progress assessed during
an annual review process called the European Semester (see below).

Stability Programmes and Convergence Programmes are terms used to describe
the outlines of medium-term budget plans that are compiled by Member States.®
They are submitted and assessed annually under the European Semester process.
Stability Programmes are submitted by Eurozone States, while Convergence
Programmes, which also contain monetary strategies, are submitted by non-
Eurozone States. Stability and Convergence Programmes are used to put forward
medium-term objectives: country-specific, medium-term budgetary objectives
defined in terms of a State’s structural budget balance.”

5  European Commission. EU economic governance: stability and growth pact. Brussels, European Commission,
2013 (http://ec.curopa.cu/economy_finance/economic_governance/sgp/, accessed 14 July 2014).

6 European Commission. Multilateral economic coordination and surveillance. Brussels, European Commission,
2013 (http://ec.europa.eu/economy_finance/economic_governance/sgp/convergence/, accessed 14 July
2014).

7 “The actual budget balance net of the cyclical component and one-off and other temporary measures. The
structural balance gives a measure of the underlying trend in the budget balance.” European Commission.
EU economic governance: stability and growth pact glossary. Brussels, European Commission, 2013 (htep://
ec.europa.eu/economy_finance/economic_governance/sgp/glossary_en.htm, accessed 14 July 2014);
on the complexities of calculation involved in the new fiscal governance, see Mabbett D, Schelkle W.
Searching under the lamp-post: the evolution of fiscal surveillance. In: 20h International Conference of
Europeanists: Crisis & Contingency — States of (In) Stability, 2013.
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The SGP’s corrective arm is established by Article 126 of the TFEU and centres
around the Excessive Deficit Procedure (EDP). The EDP is designed to ensure
that Member States comply with the deficit and debt rules as defined in the
TFEU.® Despite keeping its name, the EDP was expanded through the 2011
reforms and is now used to enforce both rules. The procedure can be invoked if
one or both of the rules is broken, with the same procedure used for debt and
deficit breaches (with some exceptions).’

Under the EDP, the Commission monitors Member States’ financial status. If the
Commission decides that a Member State has breached or is at risk of breaching
a rule or both rules, the EDP begins. The Commission informs the Member
State and the Council. Exceptions can be granted for Member States that have
faced events outside their control, such as natural disaster or severe economic
downturn, but only if the excess over the deficit/debt is close to the threshold
and considered to be temporary.

The Council decides if an excessive deficit exists. If the answer is yes, the
Commission proposes and the Council adopts recommendations to correct the
situation. These recommendations are not made public unless the Council thinks
that the Member State has not responded according to the agreed timetable
(usually six months, or three for severe cases).

If the Member State does not comply with the recommendations, a range of
actions can be taken by the Council. The Council can require the Member State
concerned to publish additional information, to be specified by the Council,
before issuing bonds and securities, can invite the EIB to reconsider its lending
policy towards the Member State concerned, can require the Member State
concerned to make a non-interest-bearing deposit of an appropriate size with
the EU until the excessive deficit has been corrected, or can impose fines.

These changes certainly make the “corrective” elements of the SGP more strin-
gent. But the real surprise for observers is that there are also strict penalties for
non-compliance under the preventive arm, including the requirement to lodge
an interest-bearing deposit of 0.2% of GDP, which, if non-compliance continues,
can turn into an annual fine, and the possible suspension of Cohesion Fund
money until the excessive deficit is corrected."

8  The Maastricht reference values are defined in the TFEU, Protocol 12; A “satisfactory” rate of debt
reduction is reduction by 1/20th annually on average taken over a period of three years”. This is known
as the 1/20 rule. See European Commission. Press release: European governance six-pack enters into force (
MEMO/11/898). Brussels, European Commission, 2011 (http://europa.eu/rapid/press-release_ MEMO-
11-898_en.htm, accessed 14 July 2014).

9  European Commission. European economic governance: the corrective arm. Brussels, European Commission,
2013 (http://ec.europa.eu/economy_finance/economic_governance/sgp/corrective_arm/index_en.htm.
accessed 14 July 2014).

10 For a critical view, see Geist R. Macroeconomic conditionality: another brick in the austerity wall.
Social Europe Journal Blog, 2013, 28 October (http://www.social-europe.eu/2013/10/macroeconomic-
conditionality-another-brick-in-the-austerity-wall/, accessed 14 July 2014).
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5.1 Strengthening the SGP: the six-pack

As mentioned above, the 2011 reform of the SGP was carried out through a
body of reforming legislation referred to as the six-pack.! The six-pack truly is
an attempt to give the SGP more muscle. Examining the text of the six-pack
regulations shows that far from being an incremental policy change the six-
pack truly has formalized the new status quo that emerged in the wake of the
economic crisis.

Regulation 1175/2011 lays out the preventive arm of the SGP. It empowers the
Commission and Council to conduct multilateral surveillance via the European
Semester, which includes the formulation of guidelines for economic and employ-
ment policy and the monitoring of their implementation; the submission and
assessment of Member States” Stability Programmes, Convergence Programmes
and National Reform Programmes; and surveillance to prevent and correct
macroeconomic imbalances.

Regulation 1175/2011 is rather specific with regard to the data to be made
available to the Commission. The surveillance is broader than just examining
growth and public debt and includes big budget programmes such as pensions.
The Regulation requires “quantitative assessment” of economic and budgetary
policy, including cost—benefit analysis of major structural reforms; the European
Semester focuses on economic criteria and not social policy objectives (although
it does incorporate the Europe 2020 objectives). This is a very important point,
because cost—benefit analysis can privilege economic data over other non-
pecuniary concerns such as health or the environment.'

Based on this surveillance, the Council can issue guidance to Member States based
on recommendations from the Commission. The Council is expected to “adopt
or explain” these Commission recommendations, with adoption encouraged
by use of the RQMV rule. This results in some interesting, publicly available,
data. The side-by-side edited text of the original Commission recommendations
show the Council often watering down the Commission’s reccommendations. In
its explanation, the Council takes the line that, while the Commission should
suggest goals, it should leave the choice of which policy mechanism to use to
achieve those goals to Member States.

11 The six-pack: European Parliament and Council. Regulation (EU) No 1175/2011 of 16 November 2011
amending Council Regulation (EC) No 1466/97 on the strengthening of the surveillance of budgetary positions
and the surveillance and coordination of economic policies, Council Regulation (EU) No 1177/2011 of 8
November 2011 amending Regulation (EC) No 1467/97 on speeding up and clarifying the implementation
of the excessive deficit procedure, Regulation (EU) No 1173/2011 of 16 November 2011 on the effective
enforcement of budgetary surveillance in the euro area, Council Directive 2011/85/EU of 8 November 2011 on
requirements for budgetary frameworks of the Member States, Council Directive 2011/85/EU of 8 November
2011 on requirements for budgetary frameworks of the Member States, Regulation (EU) No 1176/2011 of 16
November 2011 on the prevention and correction of macroeconomic imbalances. Luxembourg, Publications
Office of the European Union, 2011.

12 Jarman H. 7he politics of trade and tobacco control. Basingstoke, UK, Palgrave Macmillan, 2014.
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Council Regulation 1177/2011 lays out the corrective arm of the SGP as
implemented via the EDP. The regulation defines both what an acceptable rate
of decline in public debt is and what exceptional circumstances allow Member
States to break the deficit and debt rules. The Regulation establishes tighter time
limits for State action to correct an excessive deficit: six months in most cases,
but three months for the most severe cases.

However, the corrective arm is not just applied from offices in Brussels. For States
under EDP, Regulation 1177/2011(Article 13(1)) mandates the Commission
to “ensure a permanent dialogue with authorities of the Member States ...in
particular, carry out missions for the purpose of the assessment of the actual
economic situation in the Member State and the identification of any risks or
difficulties in complying with the objectives of this Regulation.” In other words,
the Regulation formalizes a way of working that the EU adopted during the
economic crisis to address problems in its most beleaguered Member States.
“Enhanced surveillance” can be conducted for those Member States subject to
recommendations under the EDE

Part three of the six-pack, Regulation 1173/2011, deals with the enforcement of
both the preventive and the corrective arms of the SGP. In the preventive arm,
where a Member State is non-compliant, the Regulation requires the Commission
to recommend and the Council to approve the lodgement of an interest-bearing
deposit of 0.2% of GDP within 20 days. This has been achieved by the introduc-
tion of a new voting rule, RQMYV (see Box 2.1). Under RQMY, decisions to
require a lodgement are adopted by the Council unless the Council votes with a
qualified majority to reject the Commission’s recommendation within 10 days of
its adoption. The Council can amend the Commission’s recommendation using
a qualified majority. But an equal focus for State delegations is the Commission,
which can hear appeals against the recommendation from Member States.

For sanctions under the corrective arm, Regulation 1173/2011 requires the
Commission to recommend and Council to approve the lodgement of non-
interest-bearing deposit of 0.2% of GDP for non-compliance within 20 days.
Again, RQMYV is used for the approval of these lodgements and fines, with the
same caveats. The regulation also establishes sanctions for Member States who
provide fraudulent statistics.

Council Directive 2011/85/EU, which was implemented in 2013, aims to coor-
dinate the ways in which Member States create their national budgets. It requires
States (except the United Kingdom) to adopt national fiscal rules that promote
compliance with TFEU budgetary obligations such as the Maastricht reference
values. These rules should reference the target, the procedure for monitoring
compliance, and the consequences for non-compliance. States are required to
adopt multiannual fiscal planning (budgeting over three-year periods), as well
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as a medium-term budgetary framework. The Directive also requires certain
budget information to be published.

5.2 Making economic governance predictive:
the Macroeconomic Imbalance Procedure

The final two six-pack regulations lay out the Macroeconomic Imbalance
Procedure (MIP). The MIP is a monitoring and correction procedure that “aims
to prevent, identify, and correct macroeconomic imbalances”.’* Much broader in
scope than the SGP, it operates in parallel, using many of the same mechanisms
and rules. It is, in part, a response to the criticism that the SGP was, for a long
time, too narrowly focused on limited rules, which prevented the EU from
adequately predicting the consequences of long-term budgeting and finance
decisions by its Member States.

Regulation 1176/2011 defines imbalances as “any trend giving rise to macro-
economic developments which are adversely affecting, or have the potential
adversely to affect, the proper functioning of the economy of a Member State or
of the economic and monetary union, or of the EU as a whole”,'¥ while exces-
sive imbalances are “severe”, including “imbalances that jeopardise or risks [sic]
jeopardising the proper functioning of the economic and monetary union”."
Informally, many recognize that the MIP could be used to put pressure on States
to conduct labour market reform, although the regulation feebly states that the
recommendations issued under it shall “respect national practices and institu-
tions for wage formation”.'®

Much like the SGP, the MIP has preventive and corrective arms. The preven-
tive arm aims to “identify macroeconomic imbalances at the early stage of their
emergence so that necessary policy actions can be taken in due time and thus
prevent the development of severe imbalances which are damaging for the
Member State concerned and risk jeopardizing the functioning of the Economic

and Monetary Union”."”

The European Semester implements the preventive arm through an “Alert
g

Mechanism”. The Commission is tasked with creating a scoreboard of economic

indicators and monitoring to identify sources of macroeconomic imbalance in

13 European Commission. Economic and financial affairs: macroeconomic imbalance procedure. Brussels,
European Commission, 2013 (http://ec.europa.eu/economy_finance/economic_governance/
macroeconomic_imbalance_procedure/index_en.htm, accessed 14 July 2014).

14 Regulation (EU) No 1176/2011, Article 2(1).

15 Regulation (EU) No 1176/2011, Article 2(2).

16 Regulation (EU) No 1176/2011, Article 1(3).

17 European Commission. Economic and financial affairs: the MIP framework. Brussels, European Commission,
2013 (http://ec.europa.eu/economy_finance/economic_governance/macroeconomic_imbalance_
procedure/mip_framework/index_en.htm, accessed 14 July 2014).
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EU Member States — both within and without the Eurozone. Alert Mechanism
reports are assembled by the Commission that show “signs of potential emerging

. » 18
macroeconomic imbalances”.

The regulation is quite specific about the scope of the MIP. The scoreboard
includes information about public and private indebtedness; financial and
asset market developments; housing; private sector credit flows; the current
account and net investment positions of Member States; real effective exchange
rates; export market shares; changes in price and cost developments; non-price
competitiveness; employment and unemployment performance; nominal and
real convergence inside and outside the Eurozone; productivity developments,
including research and development and foreign and domestic investment; and
sectoral developments, including energy, that affect GDP and current account
performance.”

When the scoreboard and the associated analysis indicate that a Member State
is deviating too much from an acceptable path, the Commission can carry out
an in-depth review to determine the extent of the potential imbalances, which
can involve missions to the country concerned. While Alert Mechanism reports
are discussed by Council and the Eurogroup, the Commission decides which
countries will receive in-depth reviews. In addition to talking to State representa-
tives, the Commission can hold dialogue with social partners and stakeholders;
for countries of the Eurozone and exchange rate mechanism II, the Commission
can invite members of the ECB along on missions.?

On the back of an in-depth review, the Commission formulates policy recom-
mendations that form part of a package of recommendations made under the
European Semester. The Commission can recommend opening an Excessive
Imbalance Procedure, which takes place under the corrective arm of the MIP!

If this happens, the Council can act on the Commission recommendation to
declare an excessive imbalance and tell the Member State to correct it within a
certain time period. The Member State then has to present a Corrective Action
Plan (CAP) that contains specific policy measures and a timetable for imple-
menting them. The Commission monitors the implementation of the CAP and
can ask for progress reports from the Member State. The Council can ask for a
new CAP if it thinks the first one is insufficient, and a fine can be imposed via

18 European Commission. Economic and financial affairs: the MIP framework. Brussels, European Commission,
2013 (http://ec.europa.eu/economy_finance/economic_governance/macroeconomic_imbalance_
procedure/mip_framework/index_en.htm, accessed 14 July 2014).

19 European Parliament and Council. Regulation (EU) No 1176/2011 on the prevention and correction of
macroeconomic imbalances, Article 4(3). Brussels, European Commission, 2011.

20 European Parliament and Council. Regulation (EU) No 1176/2011 on the prevention and correction of
macroeconomic imbalances, Article 5(13). Brussels, European Commission, 2011.

21 Asdefined by European Parliament and Council. Regulation 1174/2011 on enforcement measures to correct
excessive macroeconomic imbalances in the euro area. Brussels, European Commission, 2011.
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RQMYV for failing to submit an acceptable CAP twice in a row. If a Member
State does not move fast enough to implement a CAP once it has been deemed
acceptable, the Council can declare that the State is non-compliant. The first
non-compliance decision allows the imposition by RQMV of an interest-bearing
deposit of 0.1% GDP. After a second non-compliance decision, this deposit can

be converted to an annual fine by RQMV.

5.3 Constitutionalizing the rules: the Treaty on Stability,
Coordination and Governance

Many of the EU’s core policies and principles are subsequently enshrined in treaty
law as a way to bolster their legitimacy.** In the case of the six-pack, however, the
treaty in question is not primary EU law. The Treaty on Stability, Coordination
and Governance in the Economic and Monetary Union (TSCG) is a non-EU
international treaty signed by 25 Member States in 2012. The TSCG contains
the Fiscal Compact and is sometimes referred to as the Fiscal Compact Treaty.
The TSCG is binding on Eurozone States, while other Member States can choose
to be bound once they adopt the euro or can choose provisions they wish to
comply with before euro adoption. The TSCG entered into force in 2013 after
12 States ratified it.” It was not signed by the United Kingdom or the Czech
Republic and pre-dates Croatia's EU membership. That is why, despite its stated
intent to be part of enhanced cooperation under EU law, and to become part of
the treaties themselves, it is currently a separate international agreement.

As aresult, the six-pack and the TSCG run in parallel, although their main norma-
tive elements do closely relate to one another.?* In some ways, the TSCG mirrors
the content of the EU’s economic governance. The TSCG requires the contracted
States to converge towards the medium-term objectives they have defined under
the SGP, and it re-states the SGP’s debt rule. The TSCG also mimics RQMV
by committing contracting States to vote in support of the Commission when
determining excessive deficits. The definitions of what constitutes a significant
deviation from the rules and exceptional circumstances are the same.

In other ways, however, the TSCG goes beyond EU law. Contracting States are
committed to a lower deficit ceiling than under the SGP: 1% of GDP for States

22 European Commission. Economic and financial affairs. Six-pack? Two-pack? Fiscal compact? A short guide to
the new EU fiscal governance. Brussels, European Commission, 2012 (http://ec.europa.eu/economy_finance/
articles/governance/2012-03-14_six_pack_en.htm, accessed 14 July 2014).

23 At the time of writing, the TSCG had been ratified in the following countries: Austria, Cyprus, Germany,
Denmark, Estonia, Spain, France, Greece, Hungary, Italy, Ireland, Lithuania, Luxembourg, Latvia, Malta,
Netherlands, Portugal, Poland, Romania, Sweden, Finland, Slovenia and Slovakia.

24 European Commission. Economic and financial affairs; does the fiscal compact succeed the six-pack or does it
run alongside it? Brussels, European Commission, 2012 (http://ec.europa.eu/economy_finance/articles/
governance/2012-03-14_six_pack_en.htm, accessed 14 July 2014).
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with debt below 60% of GDP, and 0.5% for those with debt above 60%. States
are committed to transposing their commitments, including their medium-term
objectives, into national law of a “binding force and permanent character, pref-
erably constitutional”. Correction must be put in place to ensure that action is
taken when a State deviates from a path that will ensure the achievement of the
medium-term objective. Instead of the Council and the Commission, the CJEU
can issue a ruling requiring States to implement the new rules and can impose a
financial sanction amounting to 0.1% of GDP if the State fails to comply with
the ruling. Compliance with the agreement is supposed to be monitored by new
independent institutions at the national level, under guidelines issued by the
Commission to govern their creation.

The TSCG is not all stick and no carrot, however. The carrot in question is the
new European Stability Mechanism, a consolidated, Europe-wide fund that
provides financial assistance to signatory States. From March 2013, the TSCG
limits access to financial assistance through the European Stability Mechanism
(replacing the European Financial Stabilizing Mechanism) to countries that

have enacted the TSCG.

5.4 The two-pack reforms

In order to consolidate the six-pack reforms, as well as coordinate them with the
TSCG, the Commission proposed two further regulations, now known as the
two-pack.” The two-pack entered into force in 2013, further expanding upon
the six-pack by adding to the European Semester process and the monitoring
and surveillance powers of the Commission.

Again, examining the text of the two-pack regulations shows just how much
the governance of European economies has changed under crisis conditions.
Although the two-pack regulations took longer than usual to pass (15 months)
due to a lack of consensus within the European Parliament,* the result is still
mostly the formalization of the central institutions’ ability to shape budgetary
agendas and norms for Member States.

Regulation 473/2013 builds on the six-pack by adding a common timeline to
the European Semester. Starting in October 2013, Eurozone countries (except

25 'The two-pack: European Parliament and Council. Regulation (EU) No 473/2013 on common provisions for
monitoring and assessing draft budgetary plans and ensuring the correction of excessive deficit of the member
states in the euro area, Regulation 472/2013 on the strengthening of economic and budgetary surveillance of
member states in the euro area experiencing or threatened with serious difficulties with respect to their financial
stability. Luxembourg, Publications Office of the European Union, 2013.

26 European Parliament. Economic governance ‘two pack” background note. Luxembourg, Publications
Office of the European Union, 2013 (http://www.europarl.europa.eu/news/en/news-room/
content/20130304BKG62046/html/Economic-governance-two-pack-background-note, accessed 14
July 2014).
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those under Economic Adjustment Programmes (EAPs), the agreements with
the Troika, which are also known as Memoranda of Understanding) must submit
their draft budget plans? to the Commission by October 15th. The draft plans
are immediately made public, by the Commission, and must be approved by
national parliaments by December 31st. The plans do not just contain informa-
tion about overall spending projections, they must contain “relevant information
on the general government expenditure by function, including on education,
healthcare and employment, and, where possible, indications on the expected
distributional impact of the main expenditure and revenue measures”.

The figures contained in the plan must be justified in terms of any previously
issued CSRs, as well as commitments under Europe 2020. Member States’
budgetary procedures are required to comply with guidance issued by the
Commission and the Council at the beginning of the European Semester cycle.
If a draft budgetary plan is seriously non-compliant with SGP, the Commission
can request a revision. The Commission then adopts an opinion on the draft
budgetary plans by the end of November, and makes an assessment of the budget
in the context of the Eurozone as a whole. Independent bodies at the national
level, which are required to be created under the TSCG, are supposed to moni-
tor compliance with fiscal rules.

If the Council decides that an excessive deficit exists under the EDD, the two-
pack regulations require the Member State to create an economic partnership
programme that describes the “policy measures and structural reforms” needed
to “ensure an effective and lasting correction of the excessive deficit”. Again,
these economic partnership programmes are a requirement of the TSCG, with
the two-pack bringing this measure under the EU’s purview. A CAP, a similar
document required under the MID, can be substituted for the economic partner-
ship programme if necessary, to prevent duplication of effort.

The two-pack introduces more rules about reporting data continuously to the
Commission, and gives the Commission the power to adopt delegated acts until
May 2016 in order to change the specificities of the required reports. The second
part of the two-pack, Regulation 472/2013, is most overtly a formalization of
some of the ad hoc procedures adopted during the economic crisis. It applies
to Eurozone countries that are in financial distress and receiving financial aid
(including precautionary aid designed to fend off the worst) and provides a
formal role, defined in legislation, for bodies such as the ECB and the IME In
other words, it refers to the Member States that have been receiving conditional
support from the Troika of IME ECB and European Commission: Cyprus,
Greece, Portugal and, until recently, Ireland.

27 'The 2013 plans are available: European Commission. Economic and financial affairs: draft budgetary plans
of euro area member states. Brussels, European Commission, 2013 (http://ec.europa.eu/economy_finance/
economic_governance/sgp/budgetary_plans/index_en.htm, accessed 14 July 2014).
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Eurozone States in such situations are subject to “enhanced surveillance”, which
goes beyond that envisioned for compliant and minimally non-compliant
Member States. The MIP’s Alert Mechanism and the in-depth reviews created
by the Commission during the MIP will be used to determine whether to begin
enhanced surveillance. A further decision on whether to continue enhanced
surveillance is then made every six months. The State concerned is given the
“opportunity to express its views” before the decision is made.

Member States under enhanced surveillance have to take corrective measures
“after consulting, and in cooperation with, the Commission, acting in liaison with
the ECB, the ESAs [European Supervisory Authorities], the ESRB [European
Systematic Risk Board] and, where appropriate, the IMF”;?® this includes the
steps recommended under six-pack and SGP procedures and is subject to quar-
terly reporting.”

The Commission can require Member States under enhanced surveillance to
submit information to the ECB, to carry out stress tests or sensitivity analyses,
to submit to peer review of their financial sector by the ECB or the European
Supervisory Authorities (ESAs) and to submit to the Commission information
in order to enable it to assess macroeconomic imbalances. For these States, the
Commission will carry out regular review missions, which can include members

of the ECB, ESAs or IME?®

However, the role of these institutions does not stop there. On the back of stress
tests, sensitivity analysis and the MIP scoreboard, the ECB and the ESAs liaise
with the European Systematic Risk Board to assess the potential vulnerabilities
of the Member State’s financial system, which is submitted to the Commission.

Where the Commission is conducting reviews in a State under enhanced surveil-
lance and thinks that more needs to be done, the Council can adopt a decision
under QMV recommending that the Member State adopts precautionary cor-
rective measures or prepares a draft Macroeconomic Adjustment Programme.

Since the beginning of the economic crisis, five States (Cyprus, Greece, Ireland,
Portugal and Spain) have been asked to formulate EAPs in exchange for receiv-
ing emergency financial assistance. The formulation of these EAPs took place
rapidly, under a somewhat ad hoc process. That process drew on established
policy aspirations as expressed in previous dialogue between the Commission
and the Member States, incorporating these aspirations into EAPs as more
concrete commitments. This process has been widely criticized for subsuming

28  Regulation 472/2013, Article 3(1). Bracketed names added to the quote. The European Supervisory
Authorities comprise the European Securities and Markets Authority, the European Banking Authority
and the European Insurance and Occupational Pensions Authority.

29  Regulation 472/2013, Article 3(1).

30 Regulation 472/2013, Article 5(5-7).



Fiscal governance and what it means for health systems

the definition of social policy goals under the hierarchy of the EU’s economic
governance.”!

One of the most important things that Regulation 472/2013 does, therefore,
is to formalize and centralize the procedure for Member States to request aid
from other states or international organizations. The Commission now has an
important formal role in assessing these requests, as does the ECB.?* Under the
two-pack regulations, the Council will act by QMV on a Commission proposal
to approve new EAPs. The Commission, in liaison with the ECB and the IMF
where appropriate, is responsible for monitoring Member State implementation
of the EAP.

There is some hope for Social Europe enthusiasts, however, as the Regulation
states that the EAP’s budget cuts should “take into account the need to ensure

sufficient means for fundamental policies, such as education and health care”.*

5.5 The European Semester

All of this surveillance, assessment, benchmarking and recommendation is
held together by the concept of the European Semester, an annual review
cycle that implements the six-pack and two-pack regulations.* The European
Semester was first introduced in 2011 as part of the six-pack. It is a power-
ful tool for achieving consistent policy recommendations — not just among
Member States, but also horizontally across EU and European programmes
as well — as through the Semester the Commission can review a raft of infor-
mation that is pertinent to the TSCG, Euro Plus Pact and Europe 2020, as
well as the SGP and MIP.

As always in politics, timing is everything. The name European Semester refers
to the idea that European surveillance of national budgets should come before
national surveillance, which occurs during the National Semester in the second
half of the year. This process is referred to as “upstream policy coordination”
by the Commission® but has caused many to question whether the European
Semester leaves national parliaments out in the cold.

31 Examples: Kentikelenis A et al. Greece’s health crisis: from austerity to denialism. Lancet, 2014,
383(9918):748-753; Karanikolos, M et al. Financial crisis, austerity, and health in Europe. Lancez,
2013, 381(9874):1323-1331.

32 Regulation 472/2013, Article 7(1).

33 Regulation 472/2013, Article 7(6).

34 European Commission. Press release: the EU’s economic governance explained (MEMO/13/318). Brussels,
European Commission, 2013 (http://europa.cu/rapid/press-release_ZMEMO-13-318_en.htm, accessed
14 July 2014).

35 European Commission. Economic and financial affairs: the European Semester. Brussels, European
Commission, 2013 (http://ec.europa.cu/economy_finance/economic_governance/the_european_semester/
index_en.htm, accessed 14 July 2014).
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The European Semester starts in October, when Member States are required to
submit their draft budgets to the Commission.*® These draft budget documents
are published. The Commission can ask for redrafts if it considers that a budget
plan is out of line with the SGP.

In November, the Commission sets out the EU’s budgetary priorities for the
next year through a series of reports. The first key report is the Annual Growth
Survey, which sets out proposed priorities. It is reminiscent of the state of
the global economy reports produced by bodies such as the Organisation
for Economic Co-operation and Development and the IMF). The second
key report is the Alert Mechanism Report, which flags up macroeconomic
imbalances in Member States as required by the MIP and explains which
Member States will be subsequently be subject to in-depth review. These
recommendations are discussed by the Council and the European Parliament
in the following months.

These Commission reports are key agenda-setting documents. In March, the
European Council adopts “economic priorities” for the EU, working from the
Commission’s recommendations in the Annual Growth Survey. And in April,
Member States submit the Stability Programmes (fiscal plans drawn up by
Eurozone States) or Convergence Programmes (fiscal plans drawn up by non-
Eurozone States) required by the SGP, as well as the National Reform Programmes
required within the Europe 2020 strategy. The Commission then publishes its
in-depth reviews.

From these data and the rest of its ongoing surveillance, the Commission pro-
poses a CSR for each Member State, except those in the most severe trouble — in
mid-2014 Greece, Portugal, Ireland and Cyprus. The CSRs are endorsed by
the European Council, discussed by the employment, economic and finance,
and competitiveness councils, and then adopted by the DG for Economic and

Financial Affairs (ECFIN).

The European Semester is a vital link between the soft-law style of target setting
often associated with the EU’s new governance mechanisms, such as Europe
2020, and the harder structural adjustment politics of the EU’s economic crisis.
By beginning with budgetary discipline and structural adjustment issues, from
the legal basis that these issues have in the TFEU and the normative basis that
they have in ECFIN, the European Semester exists as a framework that can

36 'The following text draws heavily on European Commission. Economic and financial affairs: the European
Semester. Brussels, European Commission, 2013 (http://ec.europa.eu/economy_finance/economic_
governance/the_european_semester/index_en.htm, accessed 14 July 2014), Making it happen: the European
Semester. Brussels, European Commission, 2013 (http://ec.europa.eu/europe2020/making-it-happen/,
accessed 14 July 2014); Council of the European Union, and What is the European Semester? Brussels,
Council of the European Union, 2013 (http://www.consilium.europa.eu/special-reports/european-semester,

accessed 14 July 2014).
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impose its hierarchy on other, non-economic policy areas. So now it is not just
a framework for economic policy governance, it is also a framework for social
and environmental policy governance in a way that the Lisbon Agenda never
really became. This becomes clear when the relationship between the European
Semester and the “soft-law” governance tools such as Europe 2020 and the Euro
Plus Pact are considered.

Each Member State’s Europe 2020 commitments are articulated via a National
Reform Programme, a report stating the policy measures to be adopted by the
State and explaining how they meet that State’s EU-level targets — both those
stemming from the Europe 2020 strategy and other initiatives including the
CSRs and Euro Plus Pact commitments. These National Reform Programmes are
now reviewed by the Commission during the European Semester, alongside their
economic governance equivalents, the Stability and Convergence Programmes.

Commitments made under the Euro Plus Pact are treated in a similar manner.
The Euro Plus Pact, also known as the Competitiveness Pact or the Pact for
the Euro, is an agreement reached in March 2011 by 23 Member States, as
reported in the conclusions of the European Council.”” Interestingly, as well
as the Eurozone countries, the Pact includes six non-Eurozone countries:
Bulgaria, Denmark, Latvia, Lithuania, Poland and Romania. These countries
agreed to adopt targets in four broad areas of policy, including labour market
and employment reforms, competitiveness, fiscal policy and financial stability
measures. The Pact is designed to be flexible, and not all Member States have
made pledges in each of these areas. Where these pledges do exist, they vary in
their specificity: from adopting a fiscal rule to increasing labour participation
of certain demographic groups.

Unlike its hard law siblings, the Euro Plus Pact was agreed to under the OMC.
There is consequently very little infrastructure supporting it and little public
documentation. It also means that the European Parliament has no formal role
in scrutinizing activities under the Pact.”® Like the Europe 2020 targets, pledges
made under the Pact are monitored through the European Semester process, with
Member States publicly stating that there needed to be consistency rather than
overlap between the Euro Plus Pact and the information presented in National
Reform, Stability and Convergence Programmes. To that end, Member States
urged a focus on fewer, high-impact measures that combine “durable consolida-

tion of public finances with structural reforms”.%’

37 'The following draws on European Commission. Background on the Euro Plus Pact. Brussels, European
Commission, 2011 (http://ec.europa.eu/europe2020/pdf/euro_plus_pact_background_december_2011_
en.pdf, accessed 14 July 2014).

38 Library of the European Parliament. Library Briefing: Parliaments role in anti-crisis decision-making.
Brussels, Library of the European Parliament, 2012.

39 Council of the European Union. Euro Plus Pact: the way forward — conclusions of member states participating
in the Euro Plus Pact. Brussels, Council of the European Union, 2012.
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5.6 Specific recommendations for health systems

In the years since the establishment of these mechanisms, there has been an

increasing number of specific recommendations by the EU to countries concern-

ing their health systems, as summarized in Table 5.1.% Every EU Member State

apart from Denmark, Sweden and the United Kingdom has received a CSR on

health or long-term care.

Table 5.1 CSRs related to health

Country

Recommendations

Austria

2011: “Take steps to further strengthen the national budgetary framework by aligning legislative, administrative,
revenue-raising and spending responsibilities across the different levels of government, in particular in the area
of healthcare”

2012: “Take further steps to strengthen the national budgetary framework by aligning responsibilities across
the federal, regional and local levels of government, in particular by implementing concrete reforms aimed at
improving the organization, financing and efficiency of healthcare and education”

2013: “Effectively implement the recent reforms of the healthcare system to make sure that the expected cost
efficiency gains materialize. Develop a financially sustainable model for the provision of long-term care and put
a stronger focus on prevention, rehabilitation and independent living”

Belgium

2012: “Continue to improve the long-term sustainability of public finances by curbing age-related expenditure,
including health expenditure”

2013: “Continue to improve the cost-efficiency of public spending on long term institutional care” and “explore
cost-saving measures of health prevention and rehabilitation, and for the creation of better conditions for
independent living”

Bulgaria

2012: “Strengthen efforts to enhance the quality of public spending, particularly in the education and health sectors”
2013: “Ensure effective access to healthcare and improve the pricing of healthcare services by linking hospitals’
financing to outcomes and developing out-patient care”

Croatia

None (but measures related to health care system reform in the 2013 voluntary economic programme of Croatia
related to the European Semester, including centralized hospital procurement, restructuring of hospitals, outsourcing
of nonmedical activities in hospitals, increased use of information technology systems, increased controls on sick
leave, and new contracting models for health care)

Cyprus

2011: “Improve the long-term sustainability of public finances by implementing reform measures to control pension
and healthcare expenditure in order to curb the projected increase in age-related expenditure.... For healthcare,
take further steps to accelerate implementation of the national health insurance system”

2012: “Complete and implement the national healthcare system without delay, on the basis of a roadmap, which
should ensure its financial sustainability while providing universal coverage”

2013: Recommendations made through the economic adjustment programme rather than through country-specific
recommendations (including changes in entitlements, increasing co-payments, restructuring hospital structures,
moving towards a payment system based on diagnosis-related groups, and considering establishment of a
gatekeeper—general practitioner structure)

Czech
Republic

2013: “Take measures to significantly improve cost—effectiveness of healthcare expenditure, in particular for hospital
care” (in particular by improving the efficiency of care and reducing “inappropriate” lengths of stay in hospitals)

Denmark

None

Estonia

2012: None, but noted difficulties in local government delivering services including health services because of
their small size

2013: “Improve the efficiency of local governments and ensure quality provision of local public services” (including
“local support measures necessary to ensure effective health care provision”)

40 See European Commission. European Semester 2014. Brussels, European Commission, 2014 (http://

ec.europa.eu/europe2020/making-it-happen/country-specific-recommendations/index_en.htm, accessed

14 July 2014) for individual country-specific recommendations.


http://ec.europa.eu/europe2020/making-it-happen/country-specific-recommendations/index_en.htm
http://ec.europa.eu/europe2020/making-it-happen/country-specific-recommendations/index_en.htm
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Country Recommendations
2013: “Ensure effective implementation of the on-going administrative reforms concerning the municipal
Finland structure, in order to deliver productivity gains and cost savings in the provision of public services, including
social and healthcare services”
2012: None, but noted “barriers to entry and restrictive conduct conditions” in sectors including health
France 2013: “...increase the cost—effectiveness of healthcare expenditure, including in the areas of pharmaceutical
spending”
2011: “Maintain a growth-friendly consolidation course, in particular by safe guarding adequate expenditure
on education and by further enhancing the efficiency of public spending on healthcare and long-term care”
2012: “Continue the growth-friendly consolidation course through additional efforts to enhance the efficiency of
Germany public spending on healthcare and long-term care”
2013: “Pursue a growth-friendly fiscal policy through additional efforts to enhance the cost-effectiveness of public
spending on healthcare and long-term care through better integration of care delivery and a stronger focus on
prevention and rehabilitation and independent living”
Extensive recommendations through the economic adjustment programmes, focusing in particular on improving
Greece -
the efficiency and management of the health care system
Hungary None
Recommendations in the economic adjustment programme, with ongoing concerns over management of costs
Ireland o .
and the cost of pharmaceuticals in particular
Italy None
Latvia None
Lithuania None
Luxembourg None
Malta 2013: “Pursue healthcare reforms to increase the cost—effectiveness of the sector, in particular by strengthening
public primary care provision”
Netherlands 2011: None, but noted health care overruns as a particular risk to the overall budgetary strategy
2012: None, but noted “Existing restrictions on providing professional services are a major obstacle to further
growth” in sectors including health
Poland 2013: “With a view to improving the quality of public finances minimize cuts in growth-enhancing investment,
reassess expenditure policies improving the targeting of social policies and increasing the cost effectiveness
and efficiency of spending in the healthcare sector”
Recommendations in the economic adjustment programme, including (in 2013) further restructurings of the
Portugal ) . .
hospital network to produce additional savings
2012: None, but noted that “The main risks to the budgetary targets are the arrears of state-owned enterprises,
as well as potential re-accumulation of arrears at local government level and in the health sector, even if some
R . measures have been taken in the health sector”
omania
2013: “Pursue health sector reforms to increase its efficiency, quality and accessibility, in particular for
disadvantaged people and remote and isolated communities. Reduce the excessive use of hospital care including
by strengthening outpatient care”
. 2013: “...further improve the long term sustainability of public finance by ... increasing the cost-effectiveness
Slovakia »
of the healthcare sector
2011: None, but “comparatively low spending efficiency” in sectors including health care suggested to imply
Slovenia that “Slovenia may have additional scope for expenditure-based consolidation without compromising the quality
of public services”
2013: “Increase the cost-effectiveness of the healthcare sector, while maintaining accessibility for vulnerable
Spain groups, for example by reducing hospital pharmaceutical spending, strengthening coordination across types of
care and improving incentives for an efficient use of resources”
Sweden None
United
None

Kingdom
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Sustainable finance for health

The question as to whether health systems will be financially sustainable in the future is
frequently raised in health policy debate. The problem is often phrased in terms of the ability
of governments and others to finance health care adequately in the face of growing cost
pressures — with population ageing, new technologies and consumer expectations around
health care coverage and quality being the three most commonly cited challenges.

Addressing financial sustainability in health systems

Sarah Thomson, Tom Foubister, Josep Figueras, Joseph Kutzin,
Govin Permanand and Lucie Bryndova

European Observatory on Health Systems and Policies, 2009

http://www.euro.who.int/__data/assets/pdf_file/0005/64949/
E93058.pdf?ua=1

This policy summary report touches on the myriad elements
involved in discussions on financial sustainability and
- - - emphasizes the need for a clarification of the key concepts as
a prerequisite to understanding both what is at stake and what

is involved, in order to then consider potential policy decisions.

How can European states design efficient,
equitable and sustainable funding systems for
long-term care for older people?

b RanALT

José-Luis Fernandez, Julien Forder, Birgit Trukeschitz, R
. . . . design efficient, equitable —
Martina Rokosova and David McDaid and sustainable mh_.-
sy:tem: f:)r = term care

European Observatory on Health Systems and Policies, 2009 e

mandez, Julien Forder, Birgit
Martina Rokosova, David McDaid

http://www.euro.who.int/en/health-topics/Life-stages/
healthy-ageing/publications/2009/how-can-european-
states-design-efficient,-equitable-and-sustainable-funding- ®
systems-for-long-term-care-for-older-people

Across Europe data suggest that an ageing of the population, coupled with changes in the
availability of informal family support, increasing costs of care and raised expectations on
the quality, intensity and flexibility of services may raise major challenges for policy-makers
contending with maintaining or extending coverage and support for long-term care systems.

Assessing different options for the funding of long-term care raises three key issues. First, it
requires an assessment of the future need for long-term care services across the population,
and of its broader socioeconomic repercussions. Second is the rationale for using public funds
for funding long-term care, and how this varies depending on the specific country context.
Finally, it begs the question of the way in which funding arrangements can be implemented
in order to maximize fairness and efficiency in the system.
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The recommendations seem particularly concerned with efficiency and structural
issues for health systems (including moving care from inpatient care to outpatient
care where possible), and seem to envisage preventive care as holding out the
potential to reduce overall costs. Despite the general context of keeping public
expenditure under control, issues of equality and coverage are also addressed
(e.g. in Cyprus and Romania). These themes broadly correspond with the
Commission’s approach to health systems set out alongside the Social Investment
Package.”! The recommendations are mostly at a high level of generality (although
this is not the case for the EAPs, which are very detailed in their requirements);
however, some clear country-specific concerns do emerge, such as the division
of responsibilities in Austria, for example.

Other aspects are less clear. It is not immediately obvious why some countries
have received recommendations when others have not, for example, given the
relative situations of their finances and their health systems, why does Germany
have repeated recommendations when Latvia and Lithuania do not? And how
has the Netherlands managed to avoid recommendations despite becoming
the most costly health system in the EU per person?*> Or how has the United
Kingdom managed to avoid recommendations, given that their Office for Budget
Responsibility has identified the health system as one of the principal risks to the
long-term sustainability of the United Kingdom’s public finances* and ECFIN’s

assessment suggested that it should receive one?*

It is also not obvious on what basis the Commission is identifying these issues,
although Rita Baeten has suggested that it prefers to focus on countries where it
can have more impact.” What is clear is that the much strengthened systems of
the EU for collective fiscal oversight through the European Semester have fun-
damentally shifted the role of the EU, and that this is already having an impact
on health systems, which is only likely to increase in the future.

41 European Commission. Staff Working Document SWD(2013)43: investing in health. Brussels, European
Commission, 2013.

42 OECD. Health at a glance 2013: OECD indicators. Paris, Organisation for Economic Co-operation and
Development, 2013.

43 UK Ofhice for Budget Responsibility. Fiscal sustainability report. Norwich, UK, The Stationery Office,
2011.

44 Baeten R. Inside the black box: explaining the EU’s economic surveillance of health and long-term care
systems. In: ECPR Standing Group on European Union Politics, The Hague, 5 June 2014.

45 Baeten R. Inside the black box: explaining the EU’s economic surveillance of health and long-term care
systems. In: ECPR Standing Group on European Union Politics, The Hague, 5 June 2014.






Chapter 6

Conclusions

Looking back at EU action affecting health, both directly and indirectly, this
chapter reviews what all this means for health and how it might develop in the
future.

6.1 The EU’s impact on health

The impact is bigger than you think

The EU has a surprisingly large impact on health, most of which comes from
areas beyond the formal health article and that are currently going through the
biggest change in decades. This impact on health has been largely a positive
one. The EU has clearly helped to improve health by addressing environmental
determinants; for example, European citizens are among the best protected in
the world in terms of exposure to chemicals or pollution (see section 3.2.3). The
EU has made progress in addressing key social determinants such as working
conditions (see section 3.2.5), but the impact of wider social inequalities on
health remains. This cannot be blamed on a lack of legal powers to act (unlike
health, the social powers in the treaties are wide ranging), but rather on a clear
preference by national governments to address social issues domestically rather
than at European level, and likewise to keep the overwhelming weight of
financial tools under national control. The EU has also made some progress in
addressing the behavioural determinants of health, but most strongly for smok-
ing (section 3.2.1); by comparison, for diet and exercise and the particularly
European issue of alcohol, European action has been broadly limited to providing
information and leaving choices to individuals.

... but not where you think

This broadly positive impact is not widely understood, however. The fragmented
nature of the EU’s action on health — being taken across a wide range of legal
bases, many of which do not have health as an objective (section 2.3) — makes it
difficult to gain an overall picture. This consequently makes it difficult for health
stakeholders to be part of shaping the EU’s health-related discussions, when so
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Health system performance comparison.
An agenda for policy, information and research

Edited by Irene Papanicolas and Peter C.

European Observatory on Health Systems e Smith

Oxford University Press, 2013

Health System http://www.euro.who.int/en/about-us/

Performance Comparison partners/observatory/studies/health-system-

e B A L TR performance-comparison.-an-agenda-for-
policy,-information-and-research

International comparisons of health system
performance have become increasingly
’PpEd“‘“’; popular, made possible by the rapidly

PeELG, St expanding availability of health data. This
approach has become one of the most
important levers for prompting reform of
health systems. Yet, as the demand for
transparency and accountability in health

care increases, so too does the need to make the comparisons of data from different health

systems both accurate and meaningful.

This book offers an important summary of the current efforts and developments in health
system performance comparison and identifies and explores the practical and conceptual
challenges that arise. It discusses data and methodological challenges, as well as broader
issues such as the interface between evidence and practice.

The book outlines the priorities for future work on performance comparison, in the development
of data sources and measurement instruments, analytic methodology and assessment of
evidence on performance.

much of the discussion and decision-making takes place in forums that are not
primarily focused on health. The qualitative nature of much European health
cooperation — building networks, providing comparable data for benchmarking,
sharing good practice (section 3.3) — means that it works in ways that are hard
to quantify and demonstrate.

...and with the financial crisis, its locus and effects are changing

The financial crisis has brought about a fundamental shift in power towards
the European level, with major consequences for health systems, as described
in Chapter 5. The effect of this third face is difhcult to predict, not least
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because an evidence base for European analysis of health systems is largely
lacking. Historically, national governments have been extremely sensitive about
any comparisons of their health systems, but this means that now analysis
and recommendations are being made without detailed data to compare and
analyse health systems across the EU, although recommendations for how to
address this do exist." Similarly, how this shift in power will affect decision-
making is unclear; this is a clear example of constitutional asymmetry, with
the EU taking decisions with enormous impact on health systems without
any major skills or knowledge in the area, and without those who have that
knowledge at national level being around the table at the European level (see
section 2.2).

6.2 Health is a unique opportunity for the EU

A shared commitment to health is central to Europeans; this provides a way for
the EU to make the value of Europe real for its citizens, as well as keeping its
economy sustainable and competitive in the coming decades.

A shared commitment to health is a core and distinctively European
value

Health has consistently been a central issue for Europeans, and while that might
be true of many places, how Europeans have put that value into practice has
been unique. While we debate the differences between our health systems, from
a global perspective they are remarkably similar and quite distinctive — no other
region of the world has such systems for ensuring “universality, access to good
quality care, equity, and solidarity” in health.

Health can make the value of European integration real for its citizens

Although these health systems are primarily national, the EU has done an enor-
mous amount for the health of its citizens, as described above. It has made major
strides in tackling cancer (see section 3.1) as well as the wider determinants of
health (see Chapter 3), making pharmaceuticals both safe and available (see sec-
tion 4.2.1), and become the major source of capital investment in upgrading the
health systems of some EU countries (section 4.5). It enables citizens to be able
to travel elsewhere in the EU without worrying about whether they can have
health care if they need it (section 4.3), or indeed to be able to go to another
country for health care if that better meets their needs.

1 Papanicolas I, Smith B, eds. Health system performance comparison: an agenda for policy, information and
research. Maidenhead, UK, Open University Press, 2013.
2 Council of the European Union. Council conclusions on common values and principles in European

health systems. Official Journal, 2006, C 146:1-4.
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Yet this contribution is not widely understood, in part because of the fragmented
nature of the EU’s action on health, as described above. Given how important
health is consistently rated by European citizens, this lack of understanding
of the EU’s contribution is a problem for a system striving for acceptance and
approval from its own citizens. There is a risk that only one side of the EU
health story is told — the constraints being placed on the health systems of the
“bailout” countries, for example, or the transitional costs of environmental
improvements — simply because the other side of the story is more complex
and harder to present. The European Health Insurance Card was a milestone
in making the EU’s contribution real; for many EU citizens, it will be the only
tangible “piece of Europe” in their pocket. Perhaps this can provide a starting
point for showing how the EU contributes to this central priority of people
throughout Europe.

For example, the EU already funds the world’s largest database on rare diseases,
Orphanet,’ which provides information on the conditions and centres of exper-
tise for them throughout Europe. Although these diseases individually are rare,
the thousands of them mean that they affect millions of Europeans — many of
them children, given the genetic origins of many rare diseases. This is one of the
clearest examples of European added-value; could the EU do more to support
the connections between centres and access to care for children with rare condi-
tions, such as through European reference networks (see section 4.3.1)? Or on
a wider level, with the greater European oversight of health systems, could the
EU provide greater positive support for identifying, sharing and implementing
best practice in health care?

Health as a competitive advantage for the EU

There is clearly no future for Europe in trying to become a cheap, low-wage
economy; Europe’s future lies in adding value through expertise and specializa-
tion. To do this with the relatively smaller, older-working-age population that
Europe will have in the coming decades depends on people investing in their
skills and staying in work; that in turn depends crucially on them staying healthy.’
So far from being a burden, as sometimes portrayed, Europe’s health systems are
essential for Europe’s future and its ability to sustain its way of life more generally.

Moreover, the health sector itself is one of the strongest economic performers
within the European economy. Research in Germany identified that the health

3 See orphanet: the portal for rare diseases and orphan drugs [website]. (www.orpha.net, accessed 14 July
2014).

4 European Parliament, the Council, the European Economic and Social Committee and the Committee
of the Regions. Communication on rare diseases: Europes challenges (COM(2008)679). Luxembourg,
Publications Office of the European Union, 2008.

5 Suhrcke M etal. The contribution of health to the economy in the European Union. Luxembourg, Publications
Office of the European Union, 2005.
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economy added more value to the German economy than the entire mighty
German car industry, and it employed every seventh person in work.® In addi-
tion, unlike some other areas of major public expenditure (in particular defence),
money spent on health stays in the home economy.” So investing in health not
only improves health and well-being but is also a highly effective way of generat-
ing growth and jobs.

One thing is clear. The impact of the EU on health is substantial — it could
hardly be otherwise, given how important both health and the EU are within
the economies and societies of EU countries — and is only likely to increase. To
ensure that this impact is as positive for health and for Europe as possible, it is
essential that the contribution of Europe to health is fully understood. That has
been the aim of this book.

6 Ostwald DA, Henke K-D, Hesse S. Das Gesundheitssatellitenkonto: Der zweite Schritt: Wertschipfungs-und
Beschiftigungseffekte der regionalen Gesundheitswirtschaft. Berlin, Springer, 2013.

7 Reeves A et al. Does investment in the health sector promote or inhibit economic growth? Global Health,
2013, 9(1):43.
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Appendix

Selected articles relevant to health
in the Treaty on the Functioning
of the European Union

Source: Treaty on the Functioning of the European Union (Consolidated Version),'
with reference to articles in the Treaty establishing the European Community (TEC)
where relevant.

From Part 1, Title 1, “Categories and Areas of Union
Competence”

Article 4

1. The Union shall share competence with the Member States where the Treaties
confer on it a competence which does not relate to the areas referred to in
Articles 3 and 6.

2. Shared competence between the Union and the Member States applies in the
following principal areas:

(a) internal market;

(b) social policy, for the aspects defined in this Treaty;

(k) common safety concerns in public health matters, for the aspects defined
in this Treaty.

Article 6

The Union shall have competence to carry out actions to support, coordinate or sup-
plement the actions of the Member States. The areas of such action shall, at European
level, be:

(a) protection and improvement of human health; ...

1 Council of the European Union. Consolidated versions of the Treaty on European Union and the Treaty
on the Functioning of the European Union. Official Journal, 2012,C 326:1-12.
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Article 9

In defining and implementing its policies and activities, the Union shall take into account
requirements linked to the promotion of a high level of employment, the guarantee of
adequate social protection, the fight against social exclusion, and a high level of educa-
tion, training and protection of human health.

From Part Three, Title 1, “The Internal Market”
Article 21 (ex Article 18 TEC)

1. Every citizen of the Union shall have the right to move and reside freely within
the territory of the Member States, subject to the limitations and conditions
laid down in the Treaties and by the measures adopted to give them effect.

2. Ifaction by the Union should prove necessary to attain this objective and the
Treaties have not provided the necessary powers, the European Parliament and
the Council, acting in accordance with the ordinary legislative procedure, may
adopt provisions with a view to facilitating the exercise of the rights referred
to in paragraph 1.

3. For the same purposes as those referred to in paragraph 1 and if the Treaties
have not provided the necessary powers, the Council, acting in accordance with
a special legislative procedure, may adopt measures concerning social security
or social protection. The Council shall act unanimously after consulting the
European Parliament.

From Part 3, Title I, “Free Movement of Goods”

Article 26 (ex Article 14 TEC)

1. The Union shall adopt measures with the aim of establishing or ensuring the
functioning of the internal market, in accordance with the relevant provisions
of the Treaties.

2. 'The internal market shall comprise an area without internal frontiers in which
the free movement of goods, persons, services and capital is ensured in accord-
ance with the provisions of the Treaties.

3. The Council, on a proposal from the Commission, shall determine the guide-
lines and conditions necessary to ensure balanced progtess in all the sectors
concerned.

Article 36 (ex Article 30 TEC)

The provisions of Articles 34 and 35 shall not preclude prohibitions or restrictions on
imports, exports or goods in transit justified on grounds of public morality, public policy
or public security; the protection of health and life of humans, animals or plants; the
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protection of national treasures possessing artistic, historic or archaeological value; or the
protection of industrial and commercial property. Such prohibitions or restrictions shall
not, however, constitute a means of arbitrary discrimination or a disguised restriction
on trade between Member States.

From Part 3, Title IV, “Free Movements of Persons,
Services and Capital”

Article 48 (ex Article 42 TEC)

The European Parliament and the Council shall, acting in accordance with the ordinary
legislative procedure, adopt such measures in the field of social security as are necessary
to provide freedom of movement for workers; to this end, they shall make arrangements
to secure for employed and self-employed migrant workers and their dependants:

(a) aggregation, for the purpose of acquiring and retaining the right to benefit and
of calculating the amount of benefit, of all periods taken into account under
the laws of the several countries;

(b) payment of benefits to persons resident in the territories of Member States.

Article 49 (ex Article 43 TEC)

Within the framework of the provisions set out below, restrictions on the freedom of
establishment of nationals of a Member State in the territory of another Member State
shall be prohibited. Such prohibition shall also apply to restrictions on the setting-up
of agencies, branches or subsidiaries by nationals of any Member State established in
the territory of any Member State.

Freedom of establishment shall include the right to take up and pursue activities as self-
employed persons and to set up and manage undertakings, in particular companies or
firms within the meaning of the second paragraph of Article 54, under the conditions
laid down for its own nationals by the law of the country.

Article 50 (ex Article 44 TEC)

1. Inorder to attain freedom of establishment as regards a particular activity, the
European Parliament and the Council, acting in accordance with the ordinary
legislative procedure and after consulting the Economic and Social Committee,
shall act by means of directives.

2. 'The European Parliament, the Council and the Commission shall carry out
the duties devolving upon them under the preceding provisions, in particular:

(a) by according, as a general rule, priority treatment to activities where free-
dom of establishment makes a particularly valuable contribution to the
development of production and trade;
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(b)

(o)

(d)

(e)

)

(g

(h)

by ensuring close cooperation between the competent authorities in the
Member States in order to ascertain the particular situation within the
Union of the various activities concerned;

by abolishing those administrative procedures and practices, whether
resulting from national legislation or from agreements previously con-
cluded between Member States, the maintenance of which would form
an obstacle to freedom of establishment;

by ensuring that workers of one Member State employed in the territory
of another Member State may remain in that territory for the purpose
of taking up activities therein as self-employed persons, where they
satisfy the conditions which they would be required to satisfy if they
were entering that State at the time when they intended to take up such

activities;

by enabling a national of one Member State to acquire and use land and
buildings situated in the territory of another Member State, in so far as
this does not conflict with the principles laid down in Article 39(2);

by effecting the progressive abolition of restrictions on freedom of estab-
lishment in every branch of activity under consideration, both as regards
the conditions for setting up agencies, branches or subsidiaries in the ter-
ritory of a Member State and as regards the subsidiaries in the territory
of a Member State and as regards the conditions governing the entry of
personnel belonging to the main establishment into managerial or super-
visory posts in such agencies, branches or subsidiaries;

by coordinating to the necessary extent the safeguards which, for the pro-
tection of the interests of members and others, are required by Member
States of companies or firms within the meaning of the second paragraph
of Article 54 with a view to making such safeguards equivalent throughout
the Union;

by satisfying themselves that the conditions of establishment are not
distorted by aids granted by Member States.

Article 52 (ex Article 46 TEC)

1. The provisions of this Chapter and measures taken in pursuance thereof shall

not prejudice the applicability of provisions laid down by law, regulation or

administrative action providing for special treatment for foreign nationals on

grounds of public policy, public security or public health.

2. 'The European Parliament and the Council shall, acting in accordance with

the ordinary legislative procedure, issue directives for the coordination of the

above mentioned provisions.
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Article 56 (ex Article 49 TEC)

Within the framework of the provisions set out below, restrictions on freedom to pro-
vide services within the Union shall be prohibited in respect of nationals of Member
States who are established in a Member State other than that of the person for whom
the services are intended.

The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, may extend the provisions of the Chapter to nationals of a third
country who provide services and who are established within the Union.

Article 57 (ex Article 50 TEC)

Services shall be considered to be “services” within the meaning of the Treaties where
they are normally provided for remuneration, in so far as they are not governed by the
provisions relating to freedom of movement for goods, capital and persons.

“Services” shall in particular include:

(a) activities of an industrial character;

(b) activities of a commercial character;

(c) activities of craftsmen;

(d) activities of the professions.
Without prejudice to the provisions of the Chapter relating to the right of establishment,
the person providing a service may, in order to do so, temporarily pursue his activity

in the Member State where the service is provided, under the same conditions as are

imposed by that State on its own nationals.

From Title IV, Chapter 3, “Services”
Article 62 (ex Article 55 TEC)
The provisions of Articles 51 to 54 shall apply to the matters covered by this Chapter.

From Part 3, Title VII, “Common Rules on Taxation,
Competition, and the Approximation of Laws”

Article 114 (ex Article 95 TEC)

1. Save where otherwise provided in the Treaties, the following provisions shall
apply for the achievement of the objectives set out in Article 26. The European
Parliament and the Council shall, acting in accordance with the ordinary leg-
islative procedure and after consulting the Economic and Social Committee,
adopt the measures for the approximation of the provisions laid down by law,
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regulation or administrative action in Member States which have as their object
the establishment and functioning of the internal market.

3. The Commission, in its proposals envisaged in paragraph 1 concerning health,
safety, environmental protection and consumer protection, will take as a base
a high level of protection, taking account in particular of any new develop-
ment based on scientific facts. Within their respective powers, the European
Parliament and the Council will also seek to achieve this objective.

From Part 3, Title X, “Social Policy”
Article 151 (ex Article 136 TEC)

The Union and the Member States, having in mind fundamental social rights such as
those set out in the European Social Charter signed at Turin on 18 October 1961 and
in the 1989 Community Charter of the Fundamental Social Rights of Workers, shall
have as their objectives the promotion of employment, improved living and working
conditions, so as to make possible their harmonisation while the improvement is being
maintained, proper social protection, dialogue between management and labour, the
development of human resources with a view to lasting high employment and the

combating of exclusion.

To this end the Union and the Member States shall implement measures which take
account of the diverse forms of national practices, in particular in the field of contractual
relations, and the need to maintain the competitiveness of the Union’s economy.

They believe that such a development will ensue not only from the functioning of the
internal market, which will favour the harmonisation of social systems, but also from
the procedures provided for in the Treaties and from the approximation of provisions
laid down by law, regulation or administrative action.

Article 153 (ex Article 137 TEC)

1. With a view to achieving the objectives of Article 151, the Union shall support
and complement the activities of the Member States in the following fields:

(a) improvement in particular of the working environment to protect workers’

health and safety;
(b) working conditions;
(c) social security and social protection of workers;
(d) protection of workers where their employment contract is terminated;

(e) theinformation and consultation of workers; EN C 83/114 Official Journal
of the European Union 30.3.2010
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(f) representation and collective defence of the interests of workers and
employers, including co-determination, subject to paragraph 5;

(g) conditions of employment for third-country nationals legally residing in
Union territory;

(h) the integration of persons excluded from the labour market, without
prejudice to Article 166;

(i) equality between men and women with regard to labour market oppor-

tunities and treatment at work;
(j) the combating of social exclusion;

(k) the modernisation of social protection systems without prejudice to
point (c).

To this end, the European Parliament and the Council:

(a) may adopt measures designed to encourage cooperation between Member
States through initiatives aimed at improving knowledge, developing
exchanges of information and best practices, promoting innovative
approaches and evaluating experiences, excluding any harmonisation of
the laws and regulations of the Member States;

(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of
directives, minimum requirements for gradual implementation, having
regard to the conditions and technical rules obtaining in each of the
Member States. Such directives shall avoid imposing administrative,
financial and legal constraints in a way which would hold back the crea-
tion and development of small and medium-sized undertakings.

The European Parliament and the Council shall act in accordance with the
ordinary legislative procedure after consulting the Economic and Social
Committee and the Committee of the Regions.

In the fields referred to in paragraph 1(c), (d), (f) and (g), the Council shall act
unanimously, in accordance with a special legislative procedure, after consulting
the European Parliament and the said Committees.

The Council, acting unanimously on a proposal from the Commission, after
consulting the European Parliament, may decide to render the ordinary legisla-

tive procedure applicable to paragraph 1(d), (f) and (g).

A Member State may entrust management and labour, at their joint request,
with the implementation of directives adopted pursuant to paragraph 2, or,
where appropriate, with the implementation of a Council decision adopted
in accordance with Article 155.

In this case, it shall ensure that, no later than the date on which a directive or
a decision must be transposed or implemented, management and labour have
introduced the necessary measures by agreement, the Member State concerned
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being required to take any necessary measure enabling it at any time to be in
a position to guarantee the results imposed by that directive or that decision.
EN 30.3.2010 Official Journal of the European Union C 83/115.

4. 'The provisions adopted pursuant to this Article:

—  shall not affect the right of Member States to define the fundamental
principles of their social security systems and must not significantly affect
the financial equilibrium thereof,

— shall not prevent any Member State from maintaining or introducing

more stringent protective measures compatible with the Treaties.

5. 'The provisions of this Article shall not apply to pay, the right of association,
the right to strike or the right to impose lock-outs.

Article 156 (ex Article 140 TEC)

With a view to achieving the objectives of Article 151 and without prejudice to the other
provisions of the Treaties, the Commission shall encourage cooperation between the
Member States and facilitate the coordination of their action in all social policy fields
under this Chapter, particularly in matters relating to:

— employment,

— labour law and working conditions,

—  basic and advanced vocational training,

—  social security,

—  prevention of occupational accidents and diseases,
— occupational hygiene,

—  therightofassociation and collective bargaining between employers and workers.

To this end, the Commission shall act in close contact with Member States by making
studies, delivering opinions and arranging consultations both on problems arising at
national level and on those of concern to international organisations, in particular
initiatives aiming at the establishment of guidelines and indicators, the organisation of
exchange of best practice, and the preparation of the necessary elements for periodic
monitoring and evaluation. The European Parliament shall be kept fully informed.

Before delivering the opinions provided for in this Article, the Commission shall consult
the Economic and Social Committee.

From Title XIV, “Public Health”
Article 168 (ex Article 152 TEC)

1. Ahigh level of human health protection shall be ensured in the definition and

implementation of all Union policies and activities.
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Union action, which shall complement national policies, shall be directed
towards improving public health, preventing physical and mental illness and
diseases, and obviating sources of danger to physical and mental health. Such
action shall cover the fight against the major health scourges, by promoting
research into their causes, their transmission and their prevention, as well
as health information and education, and monitoring, early warning of and
combating serious cross-border threats to health.

The Union shall complement the Member States’ action in reducing drugs-
related health damage, including information and prevention.

The Union shall encourage cooperation between the Member States in the
areas referred to in this Article and, if necessary, lend support to their action.
It shall in particular encourage cooperation between the Member States to
improve the complementarity of their health services in cross-border areas.

Member States shall, in liaison with the Commission, coordinate among them-
selves their policies and programmes in the areas referred to in paragraph 1.
The Commission may, in close contact with the Member States, take any useful
initiative to promote such coordination, in particular initiatives aiming at the
establishment of guidelines and indicators, the organisation of exchange of best
practice, and the preparation of the necessary elements for periodic monitoring
and evaluation. The European Parliament shall be kept fully informed.

The Union and the Member States shall foster cooperation with third countries
and the competent international organisations in the sphere of public health.

By way of derogation from Article 2(5) and Article 6(a) and in accordance with
Article 4(2) (k) the European Parliament and the Council, acting in accordance
with the ordinary legislative procedure and after consulting the Economic and
Social Committee and the Committee of the Regions, shall contribute to the
achievement of the objectives referred to in this Article through adopting in

order to meet common safety concerns:

(a) measures setting high standards of quality and safety of organs and sub-
stances of human origin, blood and blood derivatives; these measures shall
not prevent any Member State from maintaining or introducing more

stringent protective measures;

(b) measures in the veterinary and phytosanitary fields which have as their
direct objective the protection of public health;

(c) measures setting high standards of quality and safety for medicinal products
and devices for medical use.

The European Parliament and the Council, acting in accordance with the
ordinary legislative procedure and after consulting the Economic and Social
Committee and the Committee of the Regions, may also adopt incentive
measures designed to protect and improve human health and in particular to
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combat the major cross-border health scourges, measures concerning monitor-
ing, early warning of and combating serious cross-border threats to health, and
measures which have as their direct objective the protection of public health
regarding tobacco and the abuse of alcohol, excluding any harmonisation of
the laws and regulations of the Member States.

The Council, on a proposal from the Commission, may also adopt recom-
mendations for the purposes set out in this Article.

Union action shall respect the responsibilities of the Member States for the
definition of their health policy and for the organisation and delivery of health
services and medical care. The responsibilities of the Member States shall include
the management of health services and medical care and the allocation of the
resources assigned to them. The measures referred to in paragraph 4(a) shall not
affect national provisions on the donation or medical use of organs and blood.

From Title XV, “Consumer Protection”
Article 169 (ex Article 153 TEC)

1.

2.

3.

In order to promote the interests of consumers and to ensure a high level of con-
sumer protection, the Union shall contribute to protecting the health, safety and
economic interests of consumers, as well as to promoting their right to informa-

tion, education and to organise themselves in order to safeguard their interests.

The Union shall contribute to the attainment of the objectives referred to in
paragraph 1 through:

(a) measures adopted pursuant to Article 114 in the context of the completion
of the internal market;

(b) measures which support, supplement and monitor the policy pursued by
the Member States.

The European Parliament and the Council, acting in accordance with the
ordinary legislative procedure and after consulting the Economic and Social
Committee, shall adopt the measures referred to in paragraph 2(b).

Measures adopted pursuant to paragraph 3 shall not prevent any Member
State from maintaining or introducing more stringent protective measures.
Such measures must be compatible with the Treaties. The Commission shall
be notified of them.

From Title XX, “Environment”

Article 191 (ex Article 174 TEC)

1.

Union policy on the environment shall contribute to pursuit of the following

objectives:
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—  preserving, protecting and improving the quality of the environment,
—  protecting human health,
—  prudent and rational utilisation of natural resources,

—  promoting measures at international level to deal with regional or world-

wide environmental problems, and in particular combating climate change.

Union policy on the environment shall aim at a high level of protection taking
into account the diversity of situations in the various regions of the Union.
It shall be based on the precautionary principle and on the principles that
preventive action should be taken, that environmental damage should as a
priority be rectified at source and that the polluter should pay.

In this context, harmonisation measures answering environmental protection
requirements shall include, where appropriate, a safeguard clause allowing
Member States to take provisional measures, for non-economic environmental
reasons, subject to a procedure of inspection by the Union.

In preparing its policy on the environment, the Union shall take account of:

available scientific and technical data,
—  environmental conditions in the various regions of the Union,
—  the potential benefits and costs of action or lack of action,

—  the economic and social development of the Union as a whole and the
balanced development of its regions.

Within their respective spheres of competence, the Union and the Member
States shall cooperate with third countries and with the competent international
organisations. The arrangements for Union cooperation may be the subject of
agreements between the Union and the third parties concerned.

The previous subparagraph shall be without prejudice to Member States’
competence to negotiate in international bodies and to conclude international

agreements.
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